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Vs.
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M CHAEL MARK AND ANCTHER

DATE OF JUDGVENT:
25/ 07/ 1962

BENCH

MUDHOLKAR, J.R
BENCH

MUDHOLKAR, J. R
GAJENDRAGADKAR, P. B.

DAS, S. K
Cl TATI ON
1963 AR 1141 1963 SCR Supl. (3) 405
Cl TATOR | NFO
R 1972 SC 277 - (8)
R 1979 SC 582 (6)
ACT:

Wages, paynent of--Strike by enployees in -enforcenent of
demands-- Refusal to return on date specified by enployer--If
can be taken to be abandonnent of~ enpl oynent - --Prenptory
term nation of enployment--If termnation wthout notice-
--Payment of Wages Act, 1936 (4 of 1936); s. ~15--Standing
Order, 25(1).

HEADNOTE:
The enpl oyees of the appell ant made certain denmands which
were not accepted and they went on strike. The “appel | ant

i ssued notices to the enployees that if they did not ‘return
to work imredi ately, they would be deened to have abandoned
their enploynent. The strike was continued and  thereupon
the follow ng notice was issued

"Further to our notices dated January 1, 1957, and January
3, 1957, the workers who are not attending work since
December 31, 1956, in spite of several requests  to resune
work, are hereby advised that their nanes are renmoved from
the Muster as from2 p.m today (January 14, 1957) as their

having | eft our services of their own accord. Arrangenent s
have been made to fill up the vacancies occurring as a
result of desertion of workers fromtheir places of duty.
"Arrangenents will be nade to nake paynent of their dues, if
any."

The strike was called off on March 26, 1937. A nunber of
enpl oyees could not be taken back as their ’'vacancies had
been filled up. The first respondent in CA No. 94 and the
first 97 respondents in the other appeal, who were not taken
back, applied, along wth others, for relief to t he
Aut hority under the Payment of WAages Act, who dismissed the
appl i cati on. Most of the enpl oyees noved the High Court
under Art. 226 of the Constitution and their wit petitions
were allowed. Standing Oder 25(1) which applied provided
as follows: -

"The enploynent of permanent enpl oyees on nonthly rates of
pay may be terminated by giving one nonth’s notice
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or on paynent of one nmonth's wages (i ncluding al
al l owances) in lieu of notice........

Hel d, that the Standing Order contenplated termination of
enpl oyment by the enployer and in the instant cases there
could be no doubt that the appellant had terminated the
enpl oyment of the respondents by renmpving their nanes from
the Mister roll wthout giving themany notice of such
renmoval .

If enpl oyees absent thenselves fromwork because of strike
in enforcenent of their denmands, there can be no question of
abandonnent of enployment by them The managenent cannot by
i mposing a new term of enployment unilaterally, convert the
absence fromwork into abandonnent of enpl oynent.

If the strike was in fact illegal, the appellant could take
di sciplinary action against the enpl oyees under the Standing
O der and dismss them If that were done, the strikers
would not have been entitled to any conpensation under
Standi ng Order 25 ; but that was not what the appeal. plant
purported to do. The respondents were therefore entitled to
the relief.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 294 and 295
of 1961.

Appeals fromthe judgnment and orders dated Septenber 4 and
5, 1958, and Cctober 6, 1958, of the Bombay High Court in
Special CGCivil Applications Nos. 1426 and 3190 of 1958
respectively.

A V. Viswanatha Sastri, G CGopal akrishnan and V.J Mer chant ,

for the appellants.
K. T. Sule and Janardan Sharma, forthe respondents.
1962, July 25, This Judgnment of the Court was delivered by
MUDHOLKAR, J.-The judgnment will govern C. As. 294 and 295 of
1961 which arise out of identical facts. The facts
necessary for deciding these appeals may be stated thus;
407
The first respondent in C. A 294 of 1961 and the first 97
respondents in the other appeal were enployees of the
Express Newspapers Ltd., the appellants, at Bonbay. On
Decenmber 31, 1956, all the enpl oyees, of the appellants went
on strike because three demands which were nmade by them on
the previous day were not granted by the appellants. O’
that day the appellants posted the following two notices
addressed to the workmen who had struck work on their notice
boar d:
"TO ALL WORKMEN WHO HAVE STRUCK WORK
You have struck work in contravention of/ the
provi sion of the Industrial Disputes Act. The
undersigned takes a serious view of t he
uncal l ed for and unjustified strike.
If you do not resume work imediately the
management will be free to take such action as
it deens fit in the matter."
"TO ALL WORKMEN WHO HAVE STRUCK WORK
Further to our notice of date, we have to
inform all the workers on strike that wunless

t hey resume wor k uncondi tional |y with
i Mmediate effect the management wll make
alternative arrangenents to fill in the

vacanci es caused by the desertion of workers
fromtheir places of duty.

It may be noted that the managenment will take
di sciplinary action against those workers who
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have instigated others to go on strike."
On the next day they published a third notice standing
therein that those workers who are desirous of resum ng duty
shoul d report for duty

408

on January 2, 1957 at 10 a.m That notice also stated "if
the workers fail to resune duty by 10 a.m on January 2,
1957 we shall consider that they are not interested in

continuing in our enploynent and as such shall renobve their
nanes fromour nuster as their having left services of their
own accord.” It would appear that a letter was also
addressed to the workers’ union on Decenmber 31, 1956. In
answer to it the General Secretary of the Union said in his
reply dated January 2, 1957 that the workers went on strike
because their demands were not net and that no other
alternative was left to themfor securing their demands. He
further stated that the strike was perfectly legal and that
the various notices which were being published one after
another by the appellants will not deter the workers in
their resolve to continue the strike till their demands were
nmet . On- January 14, 1957, the General Manager of the
appel lants sent by registered post a letter to every
enpl oyee on strike inthe follow ng termns:
"Further to our notices dated January 1, 1957
and /January 3, 1957, the workers who are not
attending work since Decenber 31, 1956 in
spite of several requests to resune work, are
hereby ' advi sed that their names  are renpved
fromthe Mister as from2 p.m today (January
14, 1957) as their having |l eft our services of
their own-accord. Arrangenents have been nade

to fill up the vacancies occurring as a result
of desertion of workers fromtheir places of
duty.

Arrangenments wll be made to make payment of

their dues, if any.
A notice was published on the notice board at the /prem ses
of the appellants in sinmlar terns. The
409
strike was called of on March 26, 1957. It may be nentioned
that all the enpl oyees of the appellants had not joined the
strike and that some of those who hid gone on strike
rejoined before the strike was called off. A considerable
nunber of the appellants’ enployees could, however, not  be
taken back even after the strike ended because their
vacanci es. had been filled up.
One of the workmen filed an application under s. 15 of the
Payment of Wages Act, 1936 in which a claimwas made for 30
days’ wages in lieu of notice, 20 days’ wages in lieu of
| eave, two nonth wages as conpensation and full pay from
March 26, 1957. The clains for the last two itens were
given up by that worker. On Septenber 12, 1957, the Paymnent
of Wages Authority granted the application in so far as the
first and second itens were concerned. Against this order a
wit petition was filed before the Hgh Court of Bonbay
whi ch was al |l owed on Novenber 26, 1957, It may be nentioned
that Il 6 other workmen had also filed applications claimng
simlar relief before the Paynent of Wages Authority,
including the first respondent in CA. 294 of 1961 and the
first 97 respondents in the other. It would appear that
these applications were kept pending till the decision of
the High Court in the application earlier nent i oned.
Following the view taken by the H gh Court with regard to
the claimin that application all the 116 applications were
di smssed by the Payment of Wages Authority. Most of’ the
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aggrieved parties preferred wit petitions to the H gh Court
of Bombay which were allowed by it, Against the decision of
the H gh Court these two appeal s have been preferred before
us.

VWhat is strenuously urged by M. Viswanatha Sastri on behal f
of the appellants is that the respondents by going on an
illegal strike had not only deserted fromtheir posts but

al so abandoned their enploynent. They had, therefore,
ceased to be
410

wor kmen as from January 14, 1957 and coul d consequently not
claim the reliefs which they had sought before the Paynent
of Wages Authority, He points out that under Standing O der
25 an enployee is entitled to such reliefs if his service is
terminated by the enployer, But he contends that if, as
here, the service is not termnated by the enployer but the
enmpl oyment itself is abandoned by the enpl oyee he gets no
ri ght under the Standing Order.

It it common ground that the respondents claimis based upon
the aforsaid Stainding Order.. The H gh Court seens to think
that where it admtted on both the sides that enployment of
an enpl oyee has come to an end, Standing Oder 25 (1) would
apply and the enployee would be entitled to conpensation
t her eunder. Prima facia that does not appear to be quite
the right Way of interpreting the Standing O der. The
St andi ng O der 25 contenplates separately cases of
termination of enployment by the enployer and by the
enpl oyee and provides for conpensation only where the
termnation is by the enployer. However that may be, we
have no doubt that here it was the appellants who had
term nated the services of the respondents. The respondents
by going on strike clearly indicated that they wanted to
"continue in their enploynent but were only denmandi ng better
terms. Such an attitude, far fromi ndi cati ng abandonnment of
enpl oyrent , enphasi zes the  fact that t he enpl oyment
continued as far as they were concerned. M. Sastri
however, contended that where a person deliberately absents
hi nsel f fromwork he woul d not be entitled to his wages and,
therefore, it would not be right to regard such a person as

bei ng in service where the abstention from work is
attributable to an illegal strike Wiether the strike was
legal or illegal is not a matter on which we need express

any opinion in this case, All that we want to say is that
where the

411

enpl oyees absent thenselves fromwork because they have gone
on strike with the specific object of enforcing t he
acceptance of their demands they cannot be deenmed to .~ have
abandoned their enpl oynent,

M. Sastri then refers us to the various notices given by
the nanagenent fromtinme to tinme indicating that- if the
workers did not return to work by a certain date they will
be deenmed to have abandoned their enploynent. In our
opi ni on, the managenment could not, by inposing a new term of
enpl oyment, wunilaterally convert the absence 'fromduty  of

stri king enpl oyees into abandonnment of their enploynment. It
may well be that under the standing orders the appellants
could, if the strike was in fact illegal, take disciplinary

action against the strikers and even dismiss’ them If they
did that the strikers would not be entitled to any com
pensati on whatsoever under Standing Oder 25. But that is
not what the appellants purported to do. They did not serve
a charge sheet on any of the respondents but hoped to get
the benefit of disciplinary action wthout holding any
inquiry by purporting to treat the strikers! absence as
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abandonnent of enploynment. In their notices and parti-
cularly in their notice of January 14, the appellants have
said that the nanes of those who bad not returned to duty
would be renoved fromthe nmuster roll as from2 p. m on
that day, that is, on January 14. Clearly, therefore,
according to this notice the strikers continued to be the
appel l ants’ enployees till 2 p. m on January 14, 1957. It
in only thereafter that they ceased to be their workman.
The reason why they ceased to be workman was the renoval of
their nanes fromthe nust or roll. This means nothing else
than term nation of their enploynent. The relevant portion
of Standing Order 25 (1) reads thus.
412

"The enpl oyment of a pernmanent enpl oyee

enpl oyed ~on nonthly rates of pay may be

term nated by giving one nmouth’s notice or on

payment of one nonths wages (including al

allowances) in lieu of notice...... "
Under 'thi's provision, the respondents, in question were
entitled to the reliefs sought by union before the Paynent
of WAges Authority inasnmuch as the action of the appellants
in removing their nane fromthe Mister rolls as from2 p. m
on January 14, 1957 was in fact termnation of their service
wi t hout noti ce.
The appeals, therefore, fail and are dismssed with costs.
Both the appeals were heard together and there will be one
hearing fee.

Appeal di sm ssed




