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ACT:
Bail --Offence bailable under one section and  non-bail abl e
under anot her-Procedure--Indian Oficial Secrets Act’, 1923

(XI X of 1923), ss. 3, 5.

HEADNOTE

The respondent who was a forner Captain of the Indian Arny
and was enployed in the delegation in India of a French
Conpany was prosecuted along with two others for conspiracy
and passing on Oficial Secrets to a foreign agency / under
ss.3 and 5 of the Oficial Secrets Act. H's application

for bail was rejected by the Sessions judge but the High
Court allowed bail on the ground inter alia that ~his case
mght fall only under s.5 which was bailable and not s. 3

which was not bailable. It did not express any _opinion
whether the case fell under s. 5 or s. 3in view of the
conmi tment proceedi ngs which were going on at the tine: On

appeal by the State.

Hel d, that the H gh Court should have proceeded to deal with
the application for bail on the assunption that the offence
was under s. 3 and therefore not bailable. 1t should /have
then taken into account the various considerations such as,
nature and seriousness of the offence, the character-of the
evi dence circunstances peculiar to the accused, possibility
of his absconding, tampering with witnesses |arger interests
of the publi c. and the State and simlar ot her
consi derations Wich arise Wen bail is asked for in a non-
bai | abl e of f ence.

The fact that the- applicant for bail mght not abscond was
not by itself a sufficient ground for granting bail
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1961. Sept enber 14, The Judgrment of, the Court was
del i vered. by

WANCHOO, J.--The respondent Jagjit Singh along wth two
other’s’ was prosecuted for conspiracy and al so under ss. 3
and 5 of the Indian Oficial Secrets Act, No. XIX of 1923,
(hereinafter called the Act).. The respondent is, a forner
captain of the Indian Arny and was at the tinme of. his
arrest in Decenber, 1960, enployed in the delegation in
India of a French conpany.  The other two persons were
enpl oyed in the Mnistry of Defence and t he Ar nry
Headquarters, New Del hi. The case against the three persons
was that they in conspiracy had passed on official secrets
to a foreign agency.

The respondent applied for bail to the Sessions Judge; but
his application was rejected by the Additional Sessions
Judge, Del hi. Thereupon the respondent applied under s. 498
of the Code of Crimnal Procedure to the H gh Court, and the
mai n contention urged before the Hi gh Court was that on the
facts disclosed the case against the respondent could only
be wunder s 5 of the, Act, which is bailable and Dot under
s. 3 which is not bailable. The Hgh Court was of the view
that it was hardly possible at that stage to go into the
guestion whether s. 3 .or s. 5 applied ; but that there was
substance in the suggestion on behalf of the respondent that
the matter was arguable. Consequently the High Court took
the view that as the other two persons prosecuted along wth
the respondent had been rel eased on bail, the respondent
shoul d al so be so rel eased, particularly as it appeared that
the trial was likely to take a considerable tine and the

respondent was not likely to abscond. The High Court,
therefore, allowed bail to the respondent. Ther eupon the
State nade an application for special |eave which was
gr ant ed. The bail granted to the respondent was cancell ed

by an interimorder by. this Court, and the matter has now
cone up before us for final disposal
There is in our opinion a basic error in the order of the

Hi gh: Court. Wenever. an application for bail is made to a
court, the first question that
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it has to decide is whether the, offence, for ~which the
accused is being prosecuted is bailable or otherw se. | f
the offence, is bailable, hail will be granted, under s. 496

of the Code of Criminal Procedure without nore ado ; but if
the offence is not bailable, further considerations will
arise and the court will decide the question of grant of
bail in the light of those further considerations. The
error in the order of the High Court is; that it did not
consi der whether the offence for which the respondent was
being prosecuted was a bail able one or otherwise. Even if
the H gh Court thought that it would not be proper at,, that
stage, where. comitnent proceedings were: to take place, to
express an opinion on the question whether the offence in
this case fell under s. 5 which is bailable or under: s. 3
which is not bailable, it should have proceeded to deal wth
the application on the assunption that the of fence was under
s. 3 and therefore not bailable. The H gh Court, however,
did not deal with the application, for bail on this footing,
for in the order it is said that the question whether the
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offence fell under s. 3 or s. 5 was arguabl e. It follows
from this observation that the H gh Court thought it
possible that the offence might fall under s. 5. This, in
our opinion, was the basic error into which the H gh Court
fell in dealing with the application for bail before it, and
it should have considered the matter even if it did not
consider it proper at that stage to decide the question
whet her the of fence was under s.3 or s.5, on the assunption
that the case fell under s. 3 of the Act. It should then
have taken into account the various considerations, such as,
nature and seriousness, of the offence, the character of the
evi dence, circunstances whi ch axe peculiar to the accused, a
reasonable possibility of the, presence of the accused not
being secured at the trial, reason-, able apprehension of
Wi tnesses being tanpered with, the larger interests of the
public or, the State, similar other considerations, which
arise when, court is asked for bail in a non-bailable
of fence: It is true that under s. 498 of the Code, of Crine
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Procedure, “the powers of the H gh Court in the matter of
granting bail are very wi de; even so where the offence is
non- bai | abl e, vari ous considerations such as those indicated
above have to be taken into account before bail is granted
in a non-bailable offence. This the High Court does not
seem to have done, for it proceeded as if the offence for
which the respondent was being prosecuted mnmight be a
bai | abl e one.

The only reasons which the H gh Court gave for granting bai
in this case were’'-that the other two persons had been
granted bail, that there was no Iikelihood of the respondent
abscondi ng, he being well connected, and that the trial was
likely to take considerable time. These are however not the
only considerations which should have wei ghed with the High
Court if it had considered the matter as relating to a non-
bai | abl e of fence under s. 3 of the Act.

The first question therefore that we have to decide in
considering whether the H gh Court’s order should be set
aside is whether this is a case which falls prim facie

under s. 3 of the Act. It is, however, unnecessary now in
vi ew of what has transpired since the H gh Court’s order to
decide that question. It appears that the respondent has

been commtted to the Court of Session along with the other
two persons under s. 120-B of the Indian Penal Code and
under ss. 3 and 5 of the Act read with S. 120-B: Prima
facie therefore, a case has been found against t he,
respondent under s. 3, which is a non-bail abl e of fence. It
is in this background that we have now to consider whether
the order of the H gh Court should be set aside. Anmong
ot her considerations, which a court has to take into account
i n deci di ng whether bail should be granted in a non-bail abl e
offence, is the nature of the offence; and if the offence is
of a kind in which bail should not be granted considering
its seriousness, the court should refuse bail even though it
has very w de powers under s. 498 of the Code
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of Crimnal Procedure. Now a. 3 of the Act erects an
offence which is prejudicial to the safety or interests of
the State and relates to obtaining, collecting, recording or
publishing or comunicating to any other person any secret
official code or pawword or any sketch, plan, nodel
article or note or other docunent or information which is
calculated to be or nmight be or is intended to be, directly
or indirectly, useful to an eneny. oviously, the offence
is of a very serious kind affecting the safety or the
interests of the State. Further where the offence is
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conmtted in relation to any work of defence, arsenal
naval, mlitary or air force establishnent, or station

mne, mnefield, factory, dockyard, canp, ship or aircraft
or otherwise in relation to the naval, nmilitary or air force
affairs of Governnent or in relation to any secret official
code, it is punishable with fourteen years’ inprisonment.
The case against the respondent is in relation to the
mlitary affairs of the Government, and prima facie
therefore, the respondent if convicted would be liable upto
fourteen years’ inprisonment. 1In these ci rcunst ances
considering the nature of the offence, it seens to us that
this is not a case where discretion, which undoubtedly vests
in the court, wunder s.. 498 of the Code of Crimnal
Procedure, should have been exercised in favour of the
respondent. W advisedly say no nore as the case has stil
to be tried

It is true that two of the persons who were prosecuted al ong
with the respondent were rel eased on bail prior to the
conmtnment order; ~but the case of the respondent is
obvi ously distinguishable fromtheir case inasmuch as the
prosecution case is that it is the respondent who is in
touch with the foreign agency and not the other two persons
prosecuted along with-him ~The fact that the respondent nay
not abscond is not by itself sufficient to induce the court
to grant himbail in a'case of this nature. Further, as the
respondent has been committed for trial to the Court of
Sessi on,
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it is not likely nowthat the trial will take a long tine.
In the circunstances we are of opinion that the order of the
Hi gh Court granting bail to the respondent is erroneous and
shoul d be set aside. W therefore allow the appeal and set
aside the order of the H gh Court granting bail to the

respondent . As he has already been arrested under the
interimorder passed by this Court, no further order in this
connection is necessary. We, however, direct that the
Sessions Judge wll take steps to see that as/ far as

possible the trial of the respondent starts w'thin two
nonths of the date of this order.
Appeal al | owed.




