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Code of Crimnal Procedure (Act 5 of 1898), ss. 156(3),
195(1) (c), 202 and 204- Scope of.

HEADNOTE

H company (in voluntary |iquidation) was the owner of 51% of
the ,shares in T-conpany and 707 shares out of themwere in
the possession ,of T-conmpany. The 5th respondent owned the
bal ance of 49% shares. In a suit filed by him against the
H conmpany the Hi gh Court passed a decree directing H conpany
to deliver the 51% shares to himon paynent of a certain sum
and issued an injunction restraining H-conpany, unt i
delivery of the shares, fromexercising its rights as hol der
of those :shares. Sone tine |ater one of the |iquidators,
V, of H company, and Mwent to the office of T-conpany where
V executed a receipt and an i ndemity bond. The ~ recei pt
recorded the fact that the 707 share certificates were
received fromthe 2nd respondent one of the directors of the
T- conpany. It al so contained two endorsenents; one in the
handwiting of the 2nd respondent stating "shares with ne"
and another, addressed to the 2nd respondent alleged to.

have been witten by V, stating, "I do not want to  carry
these with me, hence | eaving meantime with personally for
delivery to me later”. The indemity bond purported to

i ndermmi fy T-conpany agai nst any clains by the 5th respondent
in respect of the 707 shares and contained also certain
undert aki ngs.

H conmpany took out execution against T-conmpany for the
delivery of the 707 shares claimng entrustnment of the
shares to the second respondent by V. Copies of the receipt
and the indemity bond were filed, and the originals were
shown to the Counsel for T-conpany, during the proceedings
for satisfying themthat the copies were correct copies.
Thereafter, the appellant, another liquidator of the H
conpany, filed a conplaint before the Chief Presidency
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Magi strate against respondents 2 to 5 the directors and
Secretary of the T-conpany, alleging that Vand M went to
the office of, T-conmpany for obtaining the 707 shares for
delivering themto respondent 5, that the second respondent
delivered the shares to V, that since V had a I|uncheon
engagenent he did not want to take themw th him that the
second respondent nmade the first endorsenent on the receipt
and V hinself made the second endorsenent to clarify why the
shares were |left with the second respondent, that V took
away the indemity bond with himas the second respondent
wanted the signature of the appellant also, that later, on
that day, the solicitors of H conpany sent their assistant
C to the second respondent for the shares, that the :second
respondent gave an assurance that he woul d send them through
the solicitors of the T-conpany but did not do so, that the
second respondent was wi t hholding the shares at the instance
of the fifth respondent who was, as a result of the
i njunction, ina position to control the T-conmpany w thout
having. to pay for the 51 % shares and was therefore
interested “in preventing H conmpany deliverng the shares to
him and that respondents 2 to'5 were guilty of offences
under ss. 120B, 406 and 420, I. P. C

The second respondent filed a counter conplaint against the
appellant, V and M under ss. 467, 471, 193, 474 and 109
|.P.C. He alleged that the 707 shares were always |ying with
the T-conpany as the T-conpany

67

clained a lien over themin respect of certain paynments for
i ncome-tax purposes,, that the second respondent produced
them before V for his inspection, that he objected to the
word "received" in the receipt and wanted i nstead the word
"inspected", that V declined to alter the receipt and
thereupon the second respondent wote out the  first
endor senent with a view to clarify  that t he share
certificates were still inhis custody and not wth the
fifth respondent. He denied his having delivered themto V
or that V entrusted themto himor, that he promi sed to hand
them over to the solicitors of H conmpany. He alleged that
the appellant |ater on nade an interpolation, nanely the
second endorsement in the receipt to give a false twist to
the first endorsenent and to show ;that the «certificates
were entrusted to the second, respondent by V.

The Chief Presidency WMagistrate directed the police to
enquire into the appellant’s conplaint under s.~ 156(3),
Cr.P.C. The receipt was produced before the police by the
appel lant, and the police seized the 707 shares from the
fourth respondent, the Secretary of T-conpany. The ,police
however reported that the conmplaint was a fal se one. The
appel | ant t her eupon filed objections and t he Chi ef
Presidency WMagistrate directed a judicial enquiry into the
conpl ai nt . The Chief Presidency WMagistrate find al so
directed a judicial enquiry into the counter conplaint. The
Magi strate who inquired into the matter reported to the
Chief Presidency Magistrate that no prinma facie case was
nmade out in the conplaint, by the appellant, but that a
prima facie case was nmade out against the appellant, V and
M

In the course of the enquiry, the appellant and C and M
were exam ned as w tnesses, but V, who was in U K , was not
exam ned. His affidavit was sought to be filed, but it was
held that the affidavit could not be received in evidence.
The Chief Presidency WMagistrate and the Hgh Court in
revision agreed that the conplaint of the appellant should
be di smi ssed, but held that in the cunter conplaint process
shoul d i ssue but only against the appellant. Reference was
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also made by the H gh Court to the nonexamnation of V
during the judicial enquiry.

In appeals to this Court, (1) allowi ng the appeal regarding
the complaint by the appellant, (by the Majority) and (2)
di smssing the appeal regarding the conplaint against the

appel | ant .
HELD (per Shelat and Dua, JJ.): (1) Under s. 202 Cr.P.C,
Magi strate, 'on receipt of a conplaint, may postpone the

i ssue of process and either inquire into the case hinself or
direct on inquiry to be nmade by a Magi strate subordinate to
him or by a police officer for ascertaining. its truth or
fal sehood. The inquiry by the Magi strate envisaged at this
stage is for ascertaining the truth or falsehood of the
conplaint, that 1is, for ascertaining whether there is
evi dence in support of the conplaint. so "as to justify the
i ssue of process. Unless, therefore, the Magistrate finds
that the evidence led before himis self-contradictory, or
intrinsically untrustworthy, process cannot be refused if
that evidence makes out a prinma facie case. In a revision
agai nst ‘such refusal, the High Court also has to apply the
sane test. [79A-B, F-H

In the present case, 'both the receipt and the indemity
bond were before the Magistrate and were marked as docunents

in the case. They were also before the H gh Court. The
receipt prima facie showed that V at first "received"' the
share certificates / from the 2nd respondent and "t he

endorsenent adnmittedly witten by the 2nd respondent,
indicates that V had left themw th the 2nd respondent. The
evi dence of M and the appellant was that the 2nd. respondent
had demanded an indemity bond which was signed by V and
| ater by the appellant. Such-a bond contai ni ng

68

the indemity and undertaki ngs woul d not have been executed
unless the share certificates had been delivered to V.
According to the evidence of M-C, and the appellant, the
two documents were executed on the date when V went to the
T-conpany to obtain delivery of the shares. V, if exam ned
woul d have been the principal wtness, and his affidavit, in
hi s absence, could not constitute adnissible evidence: But
exam nation of V would have meant bringing himto India from
Engl and at considerable cost. The nere fact that the
appel lant did not exam ne himcould not be a ground  for
throwi ng out the appellant’s conplaint when there was~ ot her
evidence nmaking out a prima facie case. Nei-t her the
Magi strate nor the Hi gh Court expressed any view that the
evi dence either of the appellant or of the other witnesses
was false or intrinsically unbelievable. It my be that
much coul d be said on both sides, but certainly this was not
a case of there being no prinma facie, case or the evidence
being so self-contradictory or intrinsically untrustworthy
that process could properly be refused.[81H, 82A-H]

(Per Khanna, J. dissenting) : An enquiry or investigation is
ordered under s. 202, C.P.C., by a Magistrate on receipt of
a complaint for the purpose of ascertaining the truth or
fal sehood of the conplaint. If the Magistrate, after
considering the statenent on oath of the conplai nant and
hi swi t nesses and t he result of t he enquiry or

i nvestigation under the section,is of the opinion that
there is no sufficient cause for proceedi ng, be may disniss
the conplaint. |If, on the contrary, he is of opinion that
there issufficient cause for proceeding he should issue
process agai nst the accusedin accordance wth s. 204.
The evidence which is required to be adduced by the
conpl ai nant at this stage need not be sufficient for record-
ing a finding of conviction; but that does not absolve the
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conpl ainant, who wants the Magistrate to issue process
against the accused, fromleading sone credible evidence
whi ch shows,, prima facie, that the offence was committed.
[ 95E- H|

In the present case, there seenms to be an inconsistency in
the receipt between the witing of V and the endorsenent by
the 2nd respondent. The receipt is thus anbiguous, and in
the absence of oral evidence, it is difficult to infer from
the receipt that the shares were entrusted by V to the 2nd
respondent . The best and nost inportant person to explain
the anbiguity and prove the entrustment was V but he was;
not exam ned as a witness, and his affidavit could not be
received in evidence under s. 510A, Cr.P.C., as his evidence
was not of a formal character. The other person, who was
present at the tine of the alleged entrustment was M  but
hi s evi dence does not prove the delivery of the shares to V
or entrustrment by him to the second respondent. The
evidence of C, the-indemity bond, the letters of the
Solicitors of H Conpany and the statement of the second
respondent in his conpsaint-assunming it could be referred to
in the appellant’s conpl aint-do, not . reveal any entrustnent
of the shares to the 2nd respondent. [92C, 93B-C; 94A-B, D
G 95A-E]

(2)(Per Curiam :  The first part of .s. 195(1) (c),
Cr.P.C., provides /that the offence in respect of which the
conplaint in questionis filed nust be one under s. 463, or
s. 471, or s. 475 or 4. 476, |.P.C. The second part provides
that such an offence nust be alleged to have been conmitted
by a party to any proceeding in-any court in respect of a
document produced or given in evidence in such proceeding.
A docunent can be said to have been produced in-a court when
it is not only produced for the purpose of being tendered in
evi dence, but also for sonme other purpose.” It is ‘only if
the two requirenents are satisfied that no court can take
cogni zance of such an offence except on a conmplaint filed by
such Court or a Court subordinateto it. [85-DF, 87GH
88A- B]

69

(a)ln the present case, in respect of the count er
conplaint, the recei pt was produced by the appellant” before
the police, and forned part of the record of the case which
went to the Chief Presidency Magistrate along wth the
police report. It could not however be said that because
the investigation was ordered by the Chief Presidency
Magi strate under s.156(3), C. P.C the investigation was
part of the proceedings in his Court. [86E-Q

(i)Section 156(3) expressly states that an investigation
ordered by a Magistrate would be an investigation made by a
police officer in his statutory right under sub-sections (1)
and (2). That being so, once an investigation by the police
is ordered by the Magistrate, he cannot place any
[imtations on, or direct the officer conducting it as to
how to conduct it. It cannot be said that the police
officer acting under s.156(3) was a delegate of the
Magi strate or that the investigation by him was an
i nvestigation by or on behalf of the Magistrate. [86B-F

87A- B]

In re : Gopal Sidheshwar, (1907) 9 Bom L.R 737 and King
Enper or v. Khawaja Nt zir Ahmad. 71 I. A 203, referred
to.

(ii)Before a Magistrate can be said to have t aken
congi zance of an offenceunder s. 190(1) (a), C.P.C. he
nmust have not only applied his mnd tothe contents of the

conpl aint presented to him but rmust have done sof or the
purpose of proceeding under s. 200 and the follow ng
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secti ons. In the present case, the Chief Pr esi dency
Magi strate applied his nmnd only for the purpose of
directing police investigation under s. 156(3). Ther ef or e,

the Chief Presidencey Magistrate having not even taken
cogni zance of the offence, no proceeding could be said to
have comenced before himof which the inquiry by the police
could be said to be part and parcel. [86F-H]

R R Chari v. UP. [1951] S.C R 312 and Jamuna Singh v.
Bhadai Sah, [1964] 5 S.C. R 37, referred to.

(b)(i) It is only the copies of the receipt and the
indetmity bond, that were annexed to the affidavit in the
execution proceeding that could be said to have been
produced in proceedings before the H gh Court and not the
originals, which were only shown to the Counsel of T-
conpany. [87B-D

(ii)Mreover, assum ng the receipt was produced before the
H gh Court, the offence charged against the appellant is not
its wuser in the proceedings before the H gh Court, but its
production and user by the appel | ant during the
i nvestigation by the police in the appellant’s conplaint
agai nst the respondents. [87E-F]

(iii) 1t could not be said that once a docunment alleged to
be forged is used in any proceedi ng before any court at any
time; s.195(1) (Q, C. P.C. would at once be attracted and
woul d he a bar against a conplaint by a party conpl ai ni ng of
its fraudul ent user in any | ater proceedi ng because, if that
were so, a party to the proceedi ng before a court can go on
produci ng such a docunent ad seriatimin several subsequent
proceedings with inpunity, if the Court before which it was
first produced thinks it inexpedient to file a conplaint.
That cl ause only says that in respect of any of the offences
enunerated there, no congni zance can be taken of a private
conpl aint when such offence is said to have been comitted
by a party to a proceeding in a court inrespect of a ' docu-
ment produced or tendered in _evidence in that proceeding
except on a ,conplaint by such court. [88C G

70

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crim nal Appeals Nos. 213
and 214 of 1968.

Appeal s by special |eave fromthe judgnent and orders dated
Decenber 7, 1967 of the Calcutta High Court in Crimna
Revi si ons Nos. 304 and 291 of 1967.

M C. Chagla, K K Jain and H K Puri, for the appellant
(in both the appeals).

P. K Chatterjee, S. Joseph and D. N CQupta, f or
respondent No. 2 (in Cr. A. No. 213 of 1968 and for
respondents Nos. 2 and 3 (in Cr. A No. 21th of 1968).
Debabrot o Mookherjee, G S. Chatterjee, for respondent No. 1
tin C. A No. 213 of 1968).

Debabroto Mookherjee, P. K Chakravarty, Prodyot  Kumar
Chakravarty, for respondent No. 1 (in C. A No. 214 of
1968.).

The Judgnent of J.M SHELAT & 1. D. DUA, JJ. was delivered
by SHELAT, J., H R KHANNA, J., gave a dissenting opinion.
SHELAT, J. These two appeal s, by special |eave, arise out of
two conplaints, both of which were filed in respect of the
same transaction and are therefore di sposed of by a common
j udgrent .

Appeal No. 214 of 1968 is against the judgment of the High
Court of Calcutta disnmissing, the conplaint filed by the
appel l ant on January 5, 1966 under secs. 120B, 406 and 420
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of the Penal Code agai nst respondents 2 to 5, who are the
directors’ and the secretary of Ms Turner, Mrrison & Co.
Ltd. (hereinafter referred to as the conpany).

The case of the appellant in the said conplaint my be
stated as follows :

At the material time, the appellant, one S. Varma and Frank
CGol dstein were the liquidators of Hungarian Investnment Trust
Ltd. (in voluntary liquidation) hereinafter referred to as
Hunger f ord). At all material times Hungerford was the
regi stered owner of 51 % of the shares of the conmpany and as
much was ordinarily entitled to have the control and
managenment of that conpany. These 51 % shares nunbered 2295
shares of the face value of Rs. 1.000 each. Qut of these,
707 shares were in possession of the conpany.

Respondent 5, Haridas~ Miundra, owned the balance of 49%
shares. In or about 1961, Hungerford agreed to sell and
Mundra agreed to purchase the said 51% shares. Mindra filed
a suit being Suit No. 600 of 1961 agai nst Hungerford in the
Hi gh Court of Cal cutta for specific performance of the said
agreement.

7 1

The Hi gh Court decreed the suit directing Hungerford to
deliver the said 2295 shares agai nst payment of Rs. 86 |acs
and odd and issued until delivery of the said shares was
made to Mundra, aninjunction restraining Hungerford from
exercising its rights as holder of those 51% shares. The
curious result of the said inductionwas that Mundra could
get control and nanagenent of the conpany with the 49%
shares held by hi mwthout having to pay the price of the
said 51% shares, until Hungerford gave delivery of all those
2295 shares, out of which, as aforesaid, 707 shares were in
the custody of the conpany. The problemfor Hunger-ford was
how to get back those 707 shares fromthe conpany so as to
be able to deliver all those 2295 shares and obtain | paynent
agai nst such delivery of Rs. 86 lacs and odd from Mindr a.
The said S. Varma, who was then residing in England, canme to
I ndi a in or about May 1965. Accor di ng to the
conpl ai nt, Varma, acconpani ed by one N. K Mjundar, went to
the office of the conmpany on May 27, 1965, and wupon his
request for the said 707 share certificates, obtained from
respondent 2(D. M Jaffray) the- said share certificates.
Varma t hereupon i ssued arecei pt for those share
certificates and al so executed an indemity bond in favour
of the conpany against any possible clains which Mndra
m ght make in respect of those 707 share certificates. By
the said bond the liquidators of Hungerford indemified the,
conpany to the extent of Rs. 53 lacs said to have been paid
by that conpany by way of taxes for the Turner famly,
undertook to assist that conpany to recover that sum from
the estates of that family and furthernore to produce the
said 707 share certificates whenever required for < delivery
to Mindra in terns of the said decree and to i ndemify any
claim which mght arise as a result of delivery thereof to
Varma. It is clear that once those 707 share certificates,
wer e handed over to Vermm, Hungerford would, in terns of the
said decree, be able to deliver to Mundra all the said 2295
shares and Mndra would have to take delivery of them
agai nst paynment of Rs. 86 | acs and odd.

The receipt (docunment 2) which Varna executed at the tine
recorded the fact of the said 707 share certificates having
been received by himfromJaffray, and their particulars and
nunbers. The prosecution case was that as Varma had, then a
 uncheon engagenent he did not wish to carry those scripts
together with the correspondi ng bank transfer forms endorsed
by the conpany, and therefore, gave them back to Jaffray to
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hold themon his behalf until called for themlater in the
day. He thereupon took Jaffray’s endor senent , vi z.,
"shares with nme" under which Jaffray affixed his signature.
There was no dispute that the said endorsenent and the
signature underneath it were in the handwiting of
72
Jaf fray. In order to clarify how the sai d share
certificates remmined with Jaffray, Verma also wote over
the said endorsenent the foll ow ng:

"Dear M. Jaffray,

I do not want to carry these with me, hence

leaving neantine wth you personally for

delivery to ne later."
Were this witing to be genuine, the word ’'personally’
therein woul d nmean safe custoday of Jaffray in his persona
capacity as distinguished fromthat of the conpany.
Later that day, on-the instructions of Varma, Ms Sanderson
& Morgan, the Solictors of Hungerford, sent their assistant,
one Chaudhry,” with their own letter as also a letter
addressed by Varnma to Jaffray with a request to hand over to
Chaudhary those 707 share certificates. Jaffray declined to
do so stating that he would send themto Ms Sanderson &
Mor gan through Ms Or Dignam & Co., the Conpany’ s
solicitors. Since the said share certificates were not sent
to them Ms Sanderson & Morgan, by their letter, dated
August 31, 1965 to the appellant, recorded the fact of their
having sent the said Chaudhary to Jaffray, the refusal of
Jaffray to deliver the said share certificates to Chaudhary
and his assurance to hand themover through the Conpany’s
solicitors, and lastly, of their having not received so far
the said share certificates either from Jaffray, or the
Conpany’s solicitors. In the neantinme Jaffray went to
Engl and and the rest of the directors of the conpany, when
demands for the said shares were nmade, replied that they
would wait for Jaffray’'s instructions on his return to
India. This position appears to energe fromVarma's letter
dated Novenber 29, 1965 to the appellant. 1In that Iletter
Varnma, repeated that Jaffray had the said shares ‘for safe
custody on his behal f, that Jaffrar was withhol ding delivery
thereof at the instance of Mundra and the other directors,
that Jaffray thereby committed breach of trust and that the
appel | ant shoul d adopt crimnal proceedi ngs against Jaffray
he other directors.
The appellant’s case was that it was at the instance  of
Mundra that Jaffray withheld delivery of those share
certificates with a view to prevent Hungerford from
delivering all the said 2295 shares and compelling Mindra to
pay Rs. 86 |acs and odd agai nst such delivery. It is clear
that so long as the liquidators could not deliver all the
2295 shares, Mundra could not be called upon to pay the said
price, and Mundra in the meantine could continue to have the
control of the Company, although he had only the ninority
hol di ng of 49% shares and thus keep Hungerford at bay  pre-
venting it by virtue of the said injunction from exercising
its rights in respect of its 51 % shares as agai nst 49% hel d
by Mundra. It
73
was in this background that on January 5, 1966 the appel | ant
filed a conplaint before the Chief Presidency Magistrate
agai nst Jaffray, C. N. Rodewal d and Mundra, the directors of
the Conpany and A.J. Hornusji, its secretary.
Para 3 of the said conplaint set out the delivery of the
said 707 share certificates with the corresponding blank
transfer deeds therefore by Jaffray to Varma, his having
executed the receipt in favour of the Conpany, Jaffray

and t
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havi ng made the said endorsenent and Varna thereafter having
witten the said note partly by the side of and partly over
the said endorsenent. Para 9 of the conplaint read as
fol | ows:
"That your petitioner has come to know that
accused No. 1 (Jaffray) has parted custody of

the said 707 shares illegally and wongfully
to Turner Morrison & Co., Cal cutta in
conspiracy wth the other three accused
connected with Turner Mrrison & Co. to

deprive vyour petitioner from the physica
custody of the said 707 share certificates and
the bl ank transfer deeds with the sole object
of defeating your petitioner’s right to
recover Rs. 86,60,000 from accused No. 4,
Hari das® Mundhra agai nst physical delivery of
2,295 shares of Turner Morrison & Co.,
Calcutta.”
The Chi ef 'Presidency Magistrate directed, under sec. 156(3)
of the 'Code of Crinminal Procedure, the police to nmke an
inquiry. In-the course of that inquiry the police seized
the said 707 share certificates from Hornusji . It would
appear t hat al t hough the appel | ant request ed t he
investigating officer to examine the said Mjundar and
Varma, who, it was said, was prepared to cone to India for
that purpose, that officer declined todo so. The police
thereafter nmde their report recomending discharge of the
accused on the ground that the conplaint filed by the appel -
lant was false, that the said receipt was a forged docunent
and sought perm ssion  of the Magistrate to take action
against the appellant. On May 7, 1966, the appellant filed
a protest application requesting the Chief Presi dency
Magi strate to take the natter out of the hands of the police

and to order a judicial inquiry. Thereupon the ' Chief
Presidency Magistrate directed the Presidency Magistrate,
3rd Court, Calcutta to hold such an inquiry. The

proceedi ngs thereupon went to that nagistrate before whom
the appellant and his wtnesses P. R Chaudhary and Mj undar
gave their depositions. Varnma was not examined as he'was in
Engl and, but an affidavit by himwas produced before the
Magi strate.

In his deposition before the Magistrate the appellant pro-
duced the said recei pt (marked docunent 2) and the said

7 4

i ndetmity bond (rmarked docunent 5) and stated on oath that
the receipt was in the handwiting of Varma, that the words
"shares with ne" marked '2’ and the signature thereunder
were in the handwiting of Jaffray, and that the indemity
bond was in Varma’s handwiting and which he had given to
the witness for his signature He al so deposed that he ' had
gone to Jaffray on that very day, that is, May 27, 1965,
with the receipt, the said bondand a letter from Varma

to Jaffray and had demanded from hinthe said 707 share
certificates and had said at the time that he was agreeable
to sign the said bond as the other |iquidator of Hungerford,
that Jaffray thereupon showed the said sharecertificates to
hi m and assured himthat he would hand them overto M s
Sanderson & Morgan, and that on that assurance he affixed
his signature on the indemity bond and told Jaffray that he
woul d send his solicitors to take delivery of the said share
certificates Hi s evidence further was that thereafter, he
returned back to his hotel where Muindra was waiting. Mindra
i nquired of himas to why he wanted those share certificates
to which he replied that he wanted themtogether wth the
rest of the share certificates to be delivered to him
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agai nst payment of Rs. 86 |acs, whereupon Miundra threatened
that he woul d see that the said 707 share certificates were
not handed over to him Faced with this threat, he called
on his solicitors and instructed themto call for those
share certificates imediately. Ms Sanderson and Morgan
sent their assistant with their own letter and the letter
witten by Varma, with whom he, (the appellant) also went.
The assi stant handed over those letters to Jaffray and asked
for the delivery of the share certificates. Jaffray pleaded
that it was late in the day, that the office was closed and
its key was not with him but pronmised that he would send
them to his solicitors Ms Or, Dignam& Co. The share
certificates were, however, not sent and were later seized
by the police fromthe custody, not of Jaffray, but of
Hormusji to, whom Jaffray nust have handed themover in his
capacity as the secretary of the Conpany.

To the sane effect was the deposition of P. R  Chaudhry,
the assist-ant ~of Ms Sanderson & Morgan with “Wwom the
appel | ant / had on that day approached Jaffray. Wt. N M
Maj undar," who was said to have acconpanied Varma earlier in
the day, deposed that both Jaffray and Rodewald were,
present when they went to the office of Turner Mrrison &
Co., that on Varma asking for the shares, the two directors
wanted himto execute the indemity bond, that Varma signed
the bond, that as the two directors wanted the signature of
Hoon also, Varma kept the bond with himso as to secure
Hoon’s signature, that Varma then left, leaving the said
certificates with Jaffray to be sent later to Ms Sanderson
& Morgan. He 'al so deposed to the fact of
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Varma having witten out the receipt in his presence and
Jaffray naking the said endorsenent and then Varma  witing
on the receipt the reason why he left the said shares wth
Jaf fray.

Varma did not cone to India to give his deposition, but sent
in affidavit giving his version asto the delivery of the
said share certificates to himby Jaffray, his having been
acconpani ed by Mjundar at that tine, his having ‘executed
the said receipt and 'he indemity bond, his having then
entrusted the said shares to Jaffray, and Jaffray having
assured himto keep themin his personal custody and to hand
them over later to Ms Sanderson, & Morgan, his having given
a note addressed to Jaffray to deliver he said share
certificates to the appellant, and lastly, Jaffray having
told him on tel ephone that as the representative of Ms
Sanderson & Morgan had arrived | ate he had not been-able to
hand over the said. share certificates and once again
assuring himthat he would deliver themto Ms Sanderson &
Mor gan.

At that stage of the inquiry, when no process bad yet been
i ssued, Jaffray could not give his version. But his version
as to what took place on May 27, 1965 is avail-able fromhis
deposition in the counter-conpl aint he | odged agai nst  Hoon
That complaint is the subject matter of Crim nal Appeal No,.
213 of 1968 heard along with this appeal. H's case in that
deposition, was that the said 707 share certificates were
lying with the conpany as the conmpany clainmed a lien over
themin respect of a sub of Rs. 53 lacs having been paid by
it to the Income Tax authorities in India for and on behalf
of Hungerford and for which the conmpany had filed a suit and
had a receiver appointed” to 'obtain possession of them
There is, however, no doubt that ,these share certificates
were wth the conmpany on May 27, 1965, for, even according
to affray, when Varnma saw himon that day conplaining that
the conmpany had parted with those share certificates to
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Mundra, he produced them before Varma for his inspection
According to him Varma at that stage brought out a typed
receipt "to show that be had inspected the shares". H s
case was that he objected to the word "received" in that
recei pt and wanted i nstead the word "inspected", but. Varma
declined to alter the receipt and thereupon be wote out the
words "shares with nme" with a viewto clarify that the shard
certificates were still in his custody and not with Mindra
He denied his having delivered themto Varma, or Varnma
havi ng entrusted themto him or his having pronised to hand
them over to Ms Sanderson & Morgan, and alleged that Hoon
later on made an interpolation marked (3) in the said
receipt to give a false twist to hi said endorsenment and to
show that the said certificates were entrusted to 'him by
Var a. Since the share certificates remained all along in
the possession of the conpany, the police. seized them
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Later on fromHormusji. We may note that Jaffray in his
deposition did not mention the indemity bond though it had
been ,executed at the sanme tinme when the said receipt was
execut ed.

The Presidency Magistrate, 3rd Court, held by his order
,dated January 5, 1967 that the appellant had failed to make
out a prinma facie case, and he could not, therefore,
recomend ,the issue of process. His order records two main
reasons why he thought that no prina facie case was nmade
out . The first | was that though, according to him the
receipt, if believed, would establish entrustnment, it could
not be given "even its face value", since Varmg, the centra
figure, had failed to give evidence. Though in England at
that tine, he could have flown to India for the purpose of
giving evidence. He discarded his affidavit’ as acceptance
of such evidence was not permi ssible either under sec. 60
or sec. 32 of the Evidence Act. ~He also discarded the
evi dence of Majundar on the ground that sec. 60 required the
, best evidence and such best evidence woul d have been that

of Varnma, had he been exam ned. Besi des, Maj undar’ s
evi dence, according to him contained "sone points of
obvious absurdities", in that Jaffray’'s insistence that an

i nderTmity bond should be Signed by both Varna and Hoon
indicated that he could not have parted with the share
certificates before Hoon had signed ’that bond.

The case together with the report went back to the-- Chief
"Presidency Magistrate. By his order dated February 15,
1967, "the Chief Presidency Mgistrate held that "it _cannot
be said that the share scripts in question were entrusted to
accused No. and accordingly therefore the suggested charges
Cannot be brought agai nst any of the accused persons”. The
reasons he gave for his order were: (1) that though
entrustnent of share certificates, was stated in para' 5 of
the conplaint, it was no where stated that it was -done on
the strength of the receipt, (2) that the receipt | was
introduced in the case "in a curious way", in that, it was
brought on record by Hoon, who was not present either at the
time when Varma wote out the portion marked (3) in the
recei pt, or when he entrusted the said share certificates to
Jaffray, and that he (Hoon) had "very carefully avoi ded that
issue in his statement", and (4) that though Hoon had the
,,opportunity to examne Varma, he failed to do so.

Reason No. | was actually incorrect. Para 3 of the com
pl ai nt, dated January 5, 1966 clearly asserts that Varma en-
trusted the said share certificates to Jaffray and to record
that entrustnent wote the note [portion marked (3) in the
receipt and that Jaffray also for that purpose nmade his
endorsenent that 'the said share certificates were with him
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Reason No. 2 is understandable. It is difficult to
appreci ate how the Magi strate
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could remark that Hoon either introduced the receipt "in a
curious way" or that he "avoided the issue carefully Ad
mttedly, Hoon was not present at the time of the execution
of the receipt or the alleged entrustnment of the share
certificates to affray. Oobviously, he could not depose to

those two facts fromhis personal know edge. There was
accordingly no question of his avoiding the issue. These
observations, therefore, could not have been justifiably
made. As for the third reason, Varma was, no doubt not

exam ned. The question i's whether at that prelimnary stage
when the only consideration was whether a prinma facie case
of entrustnment was nade out or not, it was necessary for
Varnma to be called fromEngland to give evidence ? Besi des
exam ni ng hinsel f, ‘the appellant had exam ned Mjundar, who
clained to be an eye-witness to the delivery of the said
share certificates to Varma and Varma’s entrustment of them
to, Jaffray, the execution of the receipt and the bond by
Varma, and finally, Jaffray’ s assurance to hand them over
later when called for. ~Strangely, the |earned Magistrate
did not discuss Majundar’ s evidence, nor the two docunents
nor the evidence of ‘Chaudhary, nor the letter witten by Ms
Sanderson & Mbdrgan on that very day to Hoon of their not
havi ng been given the share certificates by Jaffray.

The revision application filed by the appellant against the
order of dism ssal was rejected by the Hi gh Court. The Hi gh
court gave two grounds for dismssing that application
firstly, the failure of the conplainant to explain how the
said 707 share certificates got into possession of the
Conpany, which failure nmmde the story of Varnma about
delivery to himand entrustnment by himto Jaffray of the
said share certificates "open to criticisni; secondly, his
failure to explain the reasons for furnishing, the i ndemity
bond on behalf of Hungerford. The Hi gh Court was  of the
view that these two circunstances were "the nost / unusua
cercui nst ances which could be inconsistent with t he
prosecution story of ent r ust nent and of crimna
m sappropriation and cheating". |t noted the omission to
examine Varma and also the refusal by the Mgistrate to
consider Verma's affidavit. According to the H gh Court,
however, this was "not an inportant aspect of the case. The
really inmportant aspect are (sic) provided by the two nost
unusual circumstances that | have referred to above. Unless
those circunstances could be sufficiently explained to the
satisfaction of the court, no process could be issued. And
those circunstances were not expl ained."”

It is clear fromthese remarks that unlike the Magi strate,
the High Court did not attach much inportance to the
omi ssion to exam ne Vernma although he was said to be the
author of the entrustment. what appears to have mainly
wei ghed with the
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H gh Court were the "two npbst unusual circunstances”", nanely
the omission to explain the, initial possess-ion of the said
share ,certificates by the Conpany and the omission to
explain why the indemity bond had to be executed.

Wth respect to the H gh Court, the fact that the said 70
,Share certificates were initially with the Conpany was
never in ,issue between the parties. The issue between them
was whether on WMy 27, 1965 Jaffray and Rodewald had
delivered themto Varma, and whether Varma, in his turn had
handed them over to Jaffray’'s personal custody to be
returned to himlater on that day. Therefore, the question
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as to, bow and in what <circumstances the said share
certificates were in possession of the Conpany was totally

irrelevant. Equally irrelevant were the reason why the
indermity bond was executed first by Varnma and the by the
appel | ant . In any case, the reasons for executing it were
not . Par to seek. The Conpany clained a lien on those
share ,.Certificates on account of its having satisfied the
tax liabilities of Turner famly as recited in the bond
itself. As further recited in the bond, Mndra also
clainmed those shares by virtue of the ,said decree in his
favour. According to the appellant, Jaffray and Rodewal d,
therefore, insisted that, the liquidators of Hunger ford

shoul d execute the said bond to cover the conpany against
any risk arising fromthe said clains. Besides, there was
no question of the appellant having to explain howthe said
share, certificates were in possession of. the company, for,
on that aspect the. parties were never at variance. So far
as the bond was concerned, both the appellant and wt.
Maj undar had -~ deposed that it had been executed at the
i nsi stence ~of Jaffray and Rode wald. Therefore, these two
ci rcunst ances, the failureto explain ,which the H gh Court
characterised as the nost unusual circunstances, were on
record and since the parties were not at issue ,on the first
and the bond itself recited the reasons for its execution

there was no question of the appellant and his wtnesses
having failed to explain them

Under sec. 190 of the Code of Criminal Procedure, a nagis-
Irate can take cogni zance of an of fence, either on receiving
a ,conplaint or on.a police report or on ‘informtion’
otherwi se received. \Were a conplaint is presented before
"him he can under sec. 200 take cogni zance of the offence
nmade out therein and has then to exam ne the conpl ai nant and
his w tnesses. The object of such examination is to
ascertain whether there is prima facie case ’'against the
person accused of the offencein the conptaint and to
prevent the issue of process on a conplaint which is either
fal se or vexatious or intended only to harass such a person

Such examination is provided therefore to find ‘ouwhether
there is or not sufficient ground for proceedi ng.” Under

79

sec. 202, a mmgistrate, on receipt of a conplaint, may
post pone the issue of process and either inquire into - the
case hinself or direct an inquiry |l o be made by a nmmgistrate
subordinate to himor by a police officer for ascertaining
its truth or fal sehood. Under sec. 203, he nay dismiss the
conplaint; if, after taking the statenment of the conpl ai nant

and his witnesses and the result of the investigation, if

any, under sec. 202, there is in his judgnent "no sufficient
ground for proceeding”". The words ’'sufficient ground / used
al so in sec. 209 have been construed to nmean , the

satisfaction that a prinma faice case is nade out agai nst the
person accused by the evidence of witnesses entitled to a
reasonabl e degree of credit, and not sufficient ground for
the purpose of conviction. [see R G Ruia v. Bonbay(1)].
In Vadilal Panchal v. Ghadi gaonkar(2) this Court considered
the schenme of sees. 200 to 203 and held that ,he inquiry
envisaged there is for ascertaining the truth or falsehood
of the conplaint, that is, for ascertaining whether there is
evidence in support of the conplaint so as to justify the

i ssue of process. The section does not say that a regular

trial of adjudging the truth or otherwise of the person
conpl ai ned against should take place at that stage, for,
such a person can be called upon to answer the accusation
made agai nst himonly when a process has been issued and he
is on trial. Sec. 203 consists of two parts. The first
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part lays down the materials which the nmgistrate nust
consi der, and the second part says that if after considering
those materials there is in-his judgnent no sufficient
ground for proceeding, 'he may dism ss the conplaint. In
Chandr a Deo Singh v. Piokash Chandra Bose, (1) wher e
di smssal of a complaint by the Magistrate at the stage of
sec. 202 inquiry was set aside, this Court laid down that
the test was whether there was sufficient ground for
proceedi ng and not whether there was sufficient ground for
convi ction, and observed (p. 653) that where there was prim
facie evidence, even though the person charged of an offence
in the conplaint mght have a defence, the matter had to be
left to be decided by the appropriate form at the

appropriate stage and issue of a process could not be

ref used. Unl ess, therefore, the Magistrate finds that the
evi dence | ed bef ore him. is sel fcontradictory, or
intrinsically wuntrustworthy, process cannot be refused if
that evidence nmakes out a prima facie case. In a revision

agai nst such a refusal, the H gh Court also has to apply the
sanme test. ~The question, therefore, is whether while apply-
ing this test-the Chief Presidency Mgistrate was right in
refusing process and the Hgh Court in revision could
confirm such a refusal.

(1)[1958] S.C.R 618.

(3) [1964] 1 S.C R’ 639.

(2) [1961] 1 SSCR 1
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As earlier stated, there were before the Magi strate, besides
the evidence of the appellant and wt. Maj undar, who
clained to be an eye-witness, the receipt and the indemity
bond. Over’ and above this, there was the -evidence of
Chaudhary, who had gone to Jaffray to obtain the share
certificates arned with Varna’s letter and the letter of Ms
Sanderson & Morgan which prima facie supported the case of
ent rust nent . The receipt prim faci e showed that Varma at
first "received the share certificates fromJaffray and the
endor senent thereunder admttedly witten by Jaf fray,
nanely, "shares with ne", seened to indicate that Varma, as
the conplaint alleged, had left themwith Jaffray 'to be
subsequent |y handed over to Ms Sanderson & Morgan on behal f
of Hungerford. The evidence of Mjundar and Hoon was that
Jaffray had demanded an indemity bond, that the bond  was
signed first by Varma and |ater at his instance by Hoon

Prima facie, such a bond containing both indemity —and
undertakings could not have been executed unless the ~share
certificates had been delivered to Varma as stated in the
receipt. Once It was shown through these two docunents that
the share certificates were delivered, the endorsenent of
Jaffray below the receipt, nanely, "shares wth nme" was
capabl e of being construed as Varnma having, left the share

certificates with Jaffray | o be handed over to himor on his
behal f when called for.

As against the case of entrustment, Jaffray’ s case, as set
out earlier, was that the word 'receive& in the recei pt —was
wongly wused by Varma and that he had insisted that Varma
should wuse the word 'inspected', for, he had allowed Varna
the inspection of the share certificates only and had not
delivered themto himand nade the said endorsenent to rmake
that position clear. That undoubtedly was his defence. But
reading the two docunents one is bound to ask hinself
whet her Varnma and Hoon were likely to execute the bond if
Varma had nerely inspected and not received the share
certificates. It would also prima facie appear that if
faffray had only given their inspection, he would not have
allowed Varna to prepare the receipt in the words in which
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it was couched. In any event, with the word 'received in
it, he would not have witten out the endorsenent which was
capable of showing that the shares were with him because
after executing the receipt Varma had left them in his
per sonal cust ody.

In support of the High Court’s order counsel for the respon-
dents argued that there was no reference of the receipt in
the protest application, dated May 7, 1966, that |ikew se,
there was no reference therein of the indemity bond, that
there were contradictions in the versions of Varma and Hoon
as to when the appellant signed that bond, that the said
share certificates were
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tinder attachnent, and therefore, Jaffray, was not likely to
deliver them to Varma, that Mjundar did not nention
entrustnent in his evidence, that the letter of Varma to
Jaffray said to have been carried by Chaudhry when he went
to take delivery of the said share certificates was not
produced, ~ and | astly, that though Hoon had conpl ai ned that
the police had not given himan opportunity to exam ne
Varma, he failed to produce him before the Magistrate,
though he had both tine and opportunity to do so. In
addition, M. Chatterjee, appearing for Jaffray, Rodewald
and Horniusji argued that so far as Hormusji was concer ned,
there was no evidence agai nst himexcept the bare allegation
of conspiracy, that the,indemity bond intrinsically
contradicted the case of delivery of the shares to Varna and
their entrustnment to Jaffray inasmuch as according to that
document delivery was to be made to Ms. Sanderson & Mrgan
and not to, Varma, and finally, that the evidence at best
showed that it was a case of promise to deliver and its
breach and not one of entrustment and breach of trust.

W refrain at this stage to express our ~views on. these
contentions |lest such views night later on affect one  party
or the other. Nevertheless, we are bound to say that both
the receipt and the indemity bond, whether referred to in
the protest application or not, were before the Magistrate
and were marked by himas docunents 2 and 5. They were also
before the H gh Court. Over and above these two  docunents,
there was the evidence of Mjundar, Hoon and Chaudhary,
according to which the two docurments- were executed on My
27, 1965 when Varma went to the Conpany’ s office to obtain

delivery of the said shares. It is true that Varma was not
exam ned though, if examned, he would have been the
principal wtness. It is also true that his affidavit in

his absence could not constitute adnmssible evi dence.
Despite that omssion, there was evidence, both oral and
docunentary, supported by contenporaneous letters of. Ms
Sanderson & Morgan, demanding the said share <certificates
fromJaffray personally. It nmay be that nmuch could be said
on both the sides. But it was certainly not a case of there
being no prima facie case or the evidence being so  self-
contradictory or intrinsically untrustworthy that process
could properly be refused. This follows fromthe fact  that
neither the Chief Presidency Magi strate nor the Hi gh Court
expressed the view that the evidence, either of t he
appel l ant or of Mjundar or, of Chaudhary, was false or
intrinsically unbel i evabl e. I ndeed, both the Chi ef
Presi dency Magistrate and the High Court founded their
orders of dismssal mainly on the ground of omssion to
examne Varnma w thout considering whether despite that
om ssion there was other evidence on record which made out a
sufficient ground for proceeding with the case. At the
stage of sec. 202

7-L348Sup.C. 1./73
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inquiry what a conplainant has to make out is such a
sufficient ground. He need not necessarily produce at that
stage all the evidence available to him Merely because the
appel l ant did not exam ne Varma, (however inportant he was)
because that would have neant bringing himto India from
Engl and at considerable cost, could not be a ground for
throwing out his conplaint,, even though such of the other
evidence he |led was capable of naking out a prima facie
case.
There is no gainsaying that although respondent Mindra hel d
only mnority shares, he was and continues to be in a
position to control the managerment of Turner Morrison & Co.
wi t hout having to pay the price of the rest of the shares by
reason only of the said 707 share «certificates being in
possession of that conpany and therefore wunavailable to
Hungerford to deliver “themto him He had, therefore,
sufficient interest, to say the least, to bring about such a
position /that” Hungerford would not be in a position to
deliver . the said shares and he could continue to have
control if the conmpany without owning the mgjority shares
and wi thout paying for them 1t was, therefore, not totally
i nprobable that jaffray had at first thought that the
i ndermi ty bond sufficiently safeguarded the interests of the
conpany even agai nst a possible plaint who Mindra m ght make
in respect of the said 707 shares, and therefore, delivered
themto Varma. The evidence on record and the circunstances
of the case woul d suggest that he probably changed his m nd
later on possibly at the instance of Mndra, who, as
aforesaid, was interested in wthholding thedeliver of the
said 707 share certificates, and handed them over to
Hor musj i i nst ead of to Varnma. We mention t hese
circunstances as possibilities only which mght have to be
considered at a later stage and not as our conclusions in
t hese proceedi ngs.
As regards respondent Rodewald, M. Chatterjee drew our
attention to an order dated April 10, 1967 by which the
Court discharged the rule against him M. Chatterjee
argued that no separate special |eave petition having been
filed against that order, the appeal so far as Rodewal is
concerned has to be dismissed. W find, however, that the
appeal was against all the four accused, including Rodewal d.
The special |eave granted on Septenber 16, 1968 was al so
against all of them The special |eave Was against the
j udgrment and order of the High Court dated Decenber 7, 1967
by which the revision filed by the appellant against all the
four accused was rejected. That being so, and the specia
| eave petition being against all the four accused, it . rnust
include the order dated April 10, 1967. Ther e was,
therefore, no necessity of a separate application for
speci al | eave agai nst that order.

In our view there was sufficient evidence before the | Chief
Presi dency Magi strate which made out a prima facie case, and
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even if much could be said on 'both the sides, it was not a
case of refusal of process.

For the reasons aforesaid the order of dismssal passed by
the Chief Presidency Magistrate and its confirmation by the
Hi gh Court cannot be sustained. Consequently, the High
Court’s judgment and order has to be set aside and the
appeal allowed. W direct the Chief Presidency Magistrate
to issue the process and proceed with the case.

SHELAT, J., This appeal arises out of the count er -
conpl aint, dated June 18, 1966, filedby Jaffray charging
of fences under secs. 467, 471, 193, 474 and 109, Penal Code
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agai nst appellant Hoon, Varnma and Majundar. Though the
conplaint gives the inpression as if the whole of the said
recei pt dated May 27, 1965 was alleged to be a fabricated
docunent, Jaffray’s de-position before the Mgistrate makes
clear that according to him the body of the receipt and
his own endorsement thereon were genuine and that only the
portion said to be falsely fabricated was the witing on it
marked '3' purporting to be in Varma's handwiting but
witten out subsequently by Hoon with a viewto give a fal se
twist to the said endorsenent. Jaffray’s case was that on
May 27, 1965, when Varma canme to the office of Turner
Morrison & Co. he brought out 707 shares in question for
Varma' s inspection, that those shares were never handed over
by him or "received" by Varnma, that he nmde the said
endorsenent only to show that they were in his possession
but that with a viewto nake out a fal se case of entrustnent
to him by Varma, Hoon subsequently wote out the said
portion marked 3. Jaffray prayed in the conplaint that
the Chief Presidency WMagistrate should direct police
i nvestigation under S. 156(3) of the Code of Crinina
Pr ocedur e. However, on~ January 25, 1966, the Chi ef
Presidency Magistrate directed judicial inquiry by the
Presi dency Magistrate, 3rd Court, Calcutta. The Magistrate
accordingly held an inquiry in which Jaffray gave, as
af oresai d, his deposition. On  January 5, 1967 the
Magi strate reported that a prima facie case was nade out and
process should issue. The case together with the said
report went back to the Chief Presidency Mgistrate, who on
the record of evidence before himaccepted the said report
and ordered issue of process but only against Hoon. He also
held that s. 195(1) (c) of the Code did not cone in the way
of Jaffray filing a private conplaint as the said receipt
alleged to be a fal se docunent was
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produced before the police during their investigation into
the other complaint filed by Hoon against Jaffray and
ot hers, which investigation was not a proceedi ng before any
Magi strate. Hoon thereupon filed a revision application
before the H gh Court for quashing the said order. The only
argunent urged in the Hi gh Court on behal f of Hoon was that
the conplaint by Jaffray was barred under s. 195 (1) (c) of
the Code, as the alleged forged docunent, i.e., the receipt,
had been produced in a judicial inquiry. The H gh~ Court
turned down the contention holding that the receipt was
produced by Hoon in the course of inquiry. by the _police
ordered in his conplaint under s. 156(3) of the Code and was
then seized by them There was thus, according to the H &
Court no production of a fabricated docunent in a judicia
proceedi ng, the docunent having been long ago produced
before and seized by the police before a judicial ~inquiry
was held in that case. The contention urged on behalf of
Hoon havi ng thus been rejected. the H gh Court dism ssed the
revision. It is this order which has been challenged in
this appeal

M. Chagla for the appellant wanted to go into the nmerits of
the case, but we prevented himfrom doing so, as the argu-
ments before the H gh Court were confined only to the
guestion of the applicability of s. 195(1)(c) of the Code.
M. Chagla thereupon urged two contentions : (1) that though
it was true that Hoon had produced the said receipt
(docunent 2) before the police in t he course of
i nvestigation by them ordered by the Chief Presidency
Magi strate under s. 156(3) of the Code in the matter of
Hoon's conplaint, those proceedi ngs before the police were
part and parcel of the proceedings before the Chief Presi-
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dency Magistrate and therefore production of the receipt
there was production before the Magistrate; (2)) that even
before that, the receipt had been produced before the High
Court and that having been done, it was the Hi gh Court al one
who could cause a conplaint to be filed under s. 195(1) (c)
of the Code and not Jaffray. According to M. Chagla, after
the decree in Miundra's suit No. 600 of 1961 was passed,
Hungerford took out execution proceedings claining therein
that Turner Mrrison & Co. should be made to hand over to
t he ['i qui dators of Hungerford the said 707 share
certificates to enable themto satisfy the said decree by
delivering all the 2,295 shares (including the 707 shares in
dispute) to Mindra against paynent of price thereof by
Mundra. Those proceedi ngs were opposed by Turner Mrrison &
Co. on the ground that they did not Iie against it as it was
not a party to that suit. ~As 'against that contention

Hoon, as one of the liquidators of Hungerford, filed a
counter-affidavit claimng- entrustnment of the said shares
to Jaffray by Varnma and annexed to that affidavit copies of

the said receipt and the indemity bond. It was during the
hearing of that matter- that Hoon showed the
85

original of the receipt to counsel for Turner Mrrison & Co.
to satisfy himthat the copy annexed to his affidavit was
genui ne. Counsel for the conpany thereupon inspected it and
found the copy to be a correct copy. |t would thus appear
that what was produced 'before the H gh Court was a copy of
the said receipt, the original not having been "produced"
before, the Court, but was shown to counsel to prevent any
contention that the copy was not a correct or genuine one.
The question, therefore is whether on either of the two
grounds urged by M. ChagJa, Jaffray’s conplaint can be said
to be barred by s. 195 (1) (c) of the Code.
The relevant part of sec. 195(1) provides no court ' shal
shal | take cogni zance

"(c) of any offence described in section 463

or

puni shabl eunder section 471, section 475 or

section

476 of thesanme Code,  when such offence is

alleged to

have, beencomitted by a party to any

proceeding in

any Court in respect of a docunent produced or

given in evidence in such proceeding, _except

on the conplaint in witing of such Court, or

of some other Court to which such~ Court is

subordinate. "
. (c) falls into two parts. The first part provides  that
the offence in respect of which the conplaint in question is
filed nust be one under s. 463 or 471 or 475 or 476 of the
Penal Code. The second part provides that such an of fence
must be alleged to have been committed by a party to any
proceeding in any court in respect of a docunent produced or
given in evidence in such proceeding. If both those
requirenents are there, then no court is to take cognizance
of such an of fence except on a conplaint filed by such court
or a court subordinate to it.
On the first linmb, of M. Chagla' s argunent, the question
arises whether Hoon can be said to have "produced” or
tendered in evidence the said receipt before, the Chief
Presidency WMagistrate ? thereis no question that the
receipt was ever tendered in evidence by Hoon. It was
produced by him before the police in the course of the
i nvestigation by themordered by the Magistrate under s.
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156(3) of the Code and was then seized by them The receinpt
formed part of the record of The case which went to the
Chi ef Presidency Magistrate together with the report of the
pol i ce recomrendi ng di scharge of Jaffray and others who were
accused in that case of crimnal breach of trust and
cheating. But the contention of M. Chagla was that though

the recei pt was not tendered in evidence, it was
nevert hel ess ’'produced’, an expression which has a wide
connotation. There M. Chagla is
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right, for, a docunent can be said to have been produced in
a court when it is not only produced, for the purpose of
being tendered in evidence, but also for some other purpose.
[cf. In re, Gopal Sidheshwar(1)] on the footing, therefore,
that Hoon 'produced’ the receipt, the question still would
be whether he produced it in a proceeding before a court.
M. Chagla’'s argument ~was that it was produced in a
proceedi ng before the Court of the Chief Pr esi dency
Magi strate ' because the investigation by the police was one
ordered. by himwunder s. 156(3) of the Code and therefore
that investigation was part of the proceedings in his Court.
Such a proposition does not appear to be correct. Firstly,
the police authorities have under ss. 154 and 156 of the,
Code a statutory right to investigate into a cognizable
offence without requiring any sanction from a judicia
authority, [cf. King Enperor v. Khwaja Nazir Ahmad(2)] and
even the High Court has no inherent power under s. 561A of
the Code to interfere with the exercise of that statutory
power. It is true that the Chief Presidency Magistrate had
under s. 156(3) ordered in the present case an investigation

by the police. But once that was done, the inquiry by the polic

e was of the sanme nature and character as the one
which the police had the power to conduct -under sub-secs.

(1) and (2) of that section. Indeed sub sec. (3) expressly
states that an investigation ordered by a Magistrate ‘would
be an i nvestigation "as above-nentioned”, i.e., an

investigation nmade by a police officer in his statutory
right under sub-sections (1) and (2). That being 'so, once
an investigation by the police is ordered by a magistrate,
the magi strate cannot place any limtations on or direct the
of ficer conducting it as to how to conduct it. Secondly, it
is well settled that before a Magi strate can be said to have
taken cogni zance of an offences under s. 190(1) (a) of the
Code, he nust have not only applied his mind to the contents
of the conplaint presented before him but nust have done so
for the purpose of proceeding under s.. 200 and t he
provisions follow ng that section. But where he has applied
his mind only for ordering an investigation under s. 156(3)
or issuing a warrant for purposes of investigation. he,
cannot be said to have taken cogni zance of the offence, See
R R Chari v. UP.(8); also Jamuna Singh v. Bhadai Sah(4)
The Chief Presidency WMagistrate having not even | taken
cogni zance of the offence but having applied his mnd for
the purpose only of directing a police investigation under
s. 156(3), no proceeding could be said to have comenced
before him of which the inquiry by the police could be said
to be part and parcel. Further, it cannot be said that the
police officer- acting under s. 156(3) was a del egate of the
Chi ef Presidency Magistrate or that the

(1) [21907] 9 Bom L.R 735. (2) 71 1.A 203. (3) [1951]
S.C.R 312, 320-21

(4) [1964] 5 S.C R 37.
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investigation by himwas an investigation 'by or on behalf
of the, Magistrate. Production of the receipt by Hoon in
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the course of such an investigation was therefore not
production in a proceeding before the Chief Presidency
Magi strate so as to attract the ban under s. 195 (1) (c).
The first linmb of M. Chagla' s argunent, therefore cannot be
accept ed.

In support of the second linb of his argunent, M. Chagla
relied on the affidavit of S. K Ganguli, the solicitor of
Hungerford, dated March 26, 1969, according to which during
the course of the said execution proceedings taken out by
Hungertord he had produced in the High Court the receipt and
the said indemmity bond for inspection by counsel of Mindra
and Turner Mrrison & Co. in the presence of Rodewald who
also, along wth counsel, inspected the two docunents.
Qoviously, the originals of the receipt and the bond were
produced in the Court-to satisfy counsel that copies of
these docunents annexed to the affidavit of Hungerford
tallied with the originals and were correct. Since the
copies ~were wused as annexures to the affidavit, they
certainly’ can be “said to have been produced in the
proceedi ngs before the Court. But it cannot be said that
their original's were produced in those proceedings, since
they were only shown to counsel for the Iimited purpose of
satisfying themthat the copies were correct copies. It was
nobody’s case that ‘those copies were fabricated docunents.
Jaffray’s case was /'that it was part of the original receipt
which was fabricated rendering the whole of it a false
docunent . Apart fromthis difficulty, the offence charged
agai nst Hoon in Jaffray’'s conplaint-was not the user of the
receipt in the proceedings before the H gh Court, but its
production and wuser by Hoon during the investigation of
Hoon’s conplaint by the police. To that M.  Chagla's
argunent was that once a docunent alleged to be forged is
used in any proceedi ng before any court at any tine, s. 195
(1) (c¢) would at once be attracted and would be a bar
agai nst a complaint by a party conplaining of its fraudul ent
user in any later proceeding. Such a proposition, 'in the
first place, is not warranted by the | anguage of cl. (c) of
s. 195(1). That clause in clear terns says that in respect
of any of the offences enunerated there, no cognizance can
be taken of a private conplaint when such offence is said to
have been committed by a party to a proceeding in-a court in
respect of a docunent produced or tendered in evidence in
that proceeding extent on a conplaint by such court. The
words "such court” nean the very court before which a party
to a proceeding in that court has produced or tendered in
evidence a docunent in respect of which the offence is
all eged to have been committed. d. (c), in other words,
means that it 1is that court before which there is a
proceeding and a party to such a proceeding is said to have
88

conmitted an of fence in respect of a docunent produced or
tendered in evidence by him on whose conplaint the offence
can be taken cogni zance of. The object and purpose of s.
195(1)(c) is that it is the court before which an offence is
al l eged to have been committed in respect of a docunent pro-
duced in a proceeding before it 'by., a party to such
proceedi ng, which should file or cause to be filed a
conpl aint and not a private party.

Assum ng, however, that Hoon had produced-,the receipt,
alleged to be a forged docunent, in the proceeding before
the H gh Court, a conplaint in respect of that offence by or
at the instance of the Hi gh Court could be taken cogni zance,
of by the Magistrate. But no one noved the Hi gh Court to do
so in those proceedings and so such conplaint was ever
filed. In the second place, if we were to accept M.,
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Chagl a’ s proposition, it woul d have far reachi ng
consequences which the legislature while en:acting clause
(c) could never have contenplated. if the Hi gh ,Court alone
could have filed or caused to be filed a conplaint be-cause
the document was at one tinme produced before, it, then no
other court where it is produced subsequently can file a
conplaint even if the forged docunent 1is produced or
tendered in evidence in a proceeding before it. |If the Hi gh
Court, in the case stated above, were to consider it
i nexpedient to file a conplaint, a party to a proceeding
before the Hi gh Court can go on producing ad seriatim that
docunent in several subsequent proceedings in severa

different courts wth conplete inpunity because the High
Court has in respect of the proceeding before it refrained
from causing a conplaint to be filed against that party.
Surely, such a consequence could never have been con-
tenpl ated when cl. (c) was enacted. The proper construction
of that clause, therefore, 1is that when a party to a
proceedi ng before any court produces or tenders in evidence
a docurent in respect of which an offence, e.g., s. 471 read
with s. 467, is alleged to have been conmitted, it is that
court before which the docunent is produced or tendered in
evidence which can file a conplaint regarding such an
of fence and a magi strate cannot take cogni zance of such an

of fence except upon a conplaint by such court or a court
subordinate to it. /  On this construction ,the contention
urged by M. Chagla nust fail

In the result, the appeal fails and is dismn ssed.

KHANNA, J.-1 agree so far as crimnal appeal No. 213 of 1968
is concerned. 1, however, express ny inability to agree with
the proposed judgnent in crimnal appeal No. 214 of 1968.
In ny. opinion, both the appeal s shoul d be disni ssed.
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Nirmaljit Singh Hoon appellant is a co-liquidator along with
S. Varma and Frank Col dstei n of Hungerford Investnent Trust
Limted (in voluntary liquidation).  On January 5, 1966 the
appellant filed a conplaint under 'sections 120B, 406 and 420
I ndi an Penal Code in the court of Chief Pr esi dency
Magi strate Cal cutta agai nst four persons. Qut of them the
first two accused, D M Jaffray and C. H Rodewald, were
the directors of Turner Mrrison & Co. Ltd., while A J.
Hormusji was the secretary of that conpany: The fourth
accused was Haridas Mundhra. According to the appellant’s
al l egation Hungerford Investnent Trust Limted was the
regi stered holder of 51 per cent of shares of Turner
Morrison & Co. Ltd. Haridas Mundhra accused had option to
purchase those shares for Rs. 86,60.000. On May 27, 1965 S.
Varma, one of the liquidators of Hungerford |Investnent Trust
Limted, was stated to have received 707 ordinary share
scrips, the details of which were given, of Turner Morrison
& Co. Ltd. fromthe directors of Turner Mrrison & Co. Ltd.
According to the, appellant, Varma preferred not to carry
those share scrips with himand entrusted themw th. bl ank
transfer deeds to Jaffray accused for safe custody. Var ma
thereafter asked the solicitors of his Conpany, Ms.
Sanderson & Mdrgan, to take delivery of the share scrips
from Jaffray, but JaffTay accused on one pretext or the
other declined to give the shares. Jaffray accused was
further stated to have in violation of his trust and in
conspiracy with the other accused di sposed of 707 shares by
delivering themillegally to Turner Morrison & Co. Ltd. with
the object of dishonestly converting themto the use and
benefit of the accused persons and also with a view to
defeat the appellant’s right to recover Rs. 86,60,000 from
Hari das Mundhra accused.
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The above conpl aint was sent by the Chief Presidency Magis-
trate to the police for investigation under sub-section (3)
of section 156 of the Code of Crinminal Procedure. The
police registered a case and after investigation subnmtted a
report that it was a fal se case. The conpl ai nant thereafter
filed objections against the police report before the Chief
Presidency Magistrate on May 7, 1966. The conplaint was
thereafter sent on June 18, 1966 to a Presidency Magistrate
for judicial enquiry. |In the course of that enquiry the
appel | ant exani ned four w tnesses. Sachindra Mbhan (PW 1),
P. N. Chowdhry (PW2), Hoon
90
appellant (PW3) and N. K. Mjundar (PW4). Affidavit of
Varma, who was in the United Kingdom was also filed.
Reliance was also placed upon receipt dated May 27, 1965
whi ch readsas foll ows :
Docunent - 2
Docurent 2/ 1. Reci ved from Turner Mrrison ; Co. Ltd.,
Calcutta 'the  follow ng Shares Certificates covering 707
Ordi nary ‘Shares of Turner Morrison & Co. Ltd.,
1. Share Certificate No. 19 fir 3 ordinary shares Nos.
1452, 1593 & 1594.
2. Share Certificate No. 28 for 695 ordi nary shares Nos.
1601- 2295.
3 Share Certificate No. 29 for 3 ordinary shares Nos.
1455, 1597 & 1598.
4, Share Certificate No. 75 for 3 ordinary shares Nos.
1453, 1595 & 1596
5. Share Certificate ND. 76 for 3 ordinary share Nos.
1454, 1599 & 1600
Sd/- S. Varna
S. VARMA)
Li qui dat or
Hungerford | nvestment Trust Ltd.
Shares with ne.
Sd/- D. N Jaffray."
It may be stated that the above receipt also contains the
fol |l owi ng words
"Dear M. Jaffray,
I do not want to carry these with ne. Hence
leaving nmeantine wth you personally for
delivering to nme later."
These words, according to a conplaint filed by Jaffray were
i nserted subsequently and a crimnal case under section 474
I ndi an Penal Code is pendi ng agai nst Hoon appel |l ant on~ that
account . Crimnal appeal No. 213 filed by Hoon in  respect
of that prosecution has been di sposed of separately today.
Reliance by Hoon was also placed upon the fol | owi ng
i ndermi ty bond
" Indemmity & Warranty Bond dated 27-5 65
| NDEMNI TY & WARRANTY
In consideration of handing over the 707
shares of Turner Mirrison & Co. Ltd. wth
bl ank transfers to Sanderson & Mrgan, as per
original letter of Hopwood, Hilbery & Co.,
dated the 9th Decenmber 1964 the Liquidators
hereby indemify Turner Mrrison & Co. Ltd.,
Cal cutta that they will have no objection to
be enjoined with the old Liquidators and the
Executors of the deceased Turners for the
claimof approximtely Rs. 53, 00, 000/- (Rupees
fifty three |I|akhs), which has been paid by
Turner Morrison & Co. Ltd., Calcutta
91
by way of taxes for the Turner famly, and
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furthernore the new Li quidators undertake that
they wll assist Turner Morrison & Co. Ltd.
Calcutta in every way in the recovery of these
amounts fromthe Estates of the Turner famly
and t he old Liquidators of Hungerford
I nvest ment Trust Ltd.

The new Liquidators further guarantee that
they wll cause these shares to be produced
whenever required in terms of Suit 600 and
wi t hout jeopardising the rights of M. Haridas
Mundhra arising out of that decree.

Lastly, the Li qui dators i ndemi fy the
Directors of Turner Morrison & Co.
Ltd., Calcutta against any clainms of tax

aut horities or any Governnent body and others
should it arise by virtue of the delivery of
these shares by them

(Sd.) ILLEQ BLE

Li qui dat ors.

Hungerford | nvestnment Trust Ltd."

Cal cutta

27th July, 1965

According to'the conplainant-appellant, the

above indemmity bond also cont ai ns the
foll owi ng endorsenent of Jaffray
"Accepted

For & On Behal f of Turner Mrrison & Co. Ltd.

Sd/- 'D. M Jaffray

Directors

27-5-65
The Presidency Magistrate in his report dated  January 5,
1966 observed that no prina facie case of entrustnment had
been nmade out, Reference was nmade to the fact that ' Varm
who was the central figure, had not nmade any statenent
during the course of enquiry. Varma’'s affidavit was held to
be not adm ssible. The Chief Presidency Magistrate agreed
with the Presidency Magi strate and di sm ssed the conplaint.
In revision the Hi gh Court declined to interfere ‘with the
order of the Chief Presidency Magistrate. Reference was
made by the High Court also ;to the non-examnination of Varma
during the judicial enquiry.
M. Chagla has contended in this Court on behalf of the
appellant, that there is prinma faice case to show that 707
,hare scripts were handed over to Varna on May 27, 1965 -and
thereafter were entrusted by Varna to Jaffray. The refusa
of Jaffray
92
to make over those shares to the |liquidators of Hungerford
Investment Trust Limited or their Solicitors, according to
M. Chagla, anmounts to criminal breach of trust. The said
offence, it is staated, has been committed by Jaffray in
conspiracy with the other accused. The above stand has been
controverted by M. Mikherjee on behalf of the State of West
Bengal as well as by M. Chatterjee on behalf of Jaffray,
Rodewal d and Hormasji respondents.
After giving the matter nmy consideration, | amof the view
that no prina facie case for entrustment of the share
scripts in question to Jaffray accused has been proved.
It is conmmon case of the parties that the 707 share scripts
guestion were before May 27, 1965 in the custody of Turner
Morrison & Co. Ltd. The case of the appellant is that on
norni ng of May 27, 1965 Varnma acconpani ed by Maj undar (PW 4)
met Jaffray and Rodewal d and asked for the delivery of 707
share scrips. Those 707 share scrips were then handed , over
to, Varma by Rodewal d accused. Varma thereupon signed typed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 26

recei pt reproduced above. As Varma had sone |uncheon
appoi ntnent he did not want to carry the share scrips wth
hi nsel f. Share scrips were thereupon left with Jaffray.
Jaffray then wote on the receipt the words "Shares with nme"
and put his signature underneath. It is further the case of
the appellant that the, indemity bond dated May 27, 1965
was al so executed by Varna and Hoon petitioner and the sane
was accepted by Jaffray accused. 1In order to show the
entrustnent of shares to Jaffray, M. Chagla has relied upon
the affidavit of Varma. Varmm, as stated earlier, did not
appear in the course of the judicial enquiry which was held
by the Presidency Magistrate. He, however, chose to send
his affidavit from United Kingdom The courts bel ow
declined to take that affidavit into consideration and. in
nmy opinion, they were justified in doing so. According to
section 510A of the Code of Criminal Procedure, the evidence
,of any person whose evidence is of a formal character may

be given by affidavit and may, subject to all just
exceptions, be read in evidence in any inquiry, trial or
ot her proceeding under this , Code. This section was

inserted by the Code of Crimnal Procedure Anendnent Act (26
of 1955) and its object is to accelerate the disposal of

cases. Provi sion is accordingly made for the filing of an
affidavit of a wtness whose evidence is of a form
character. |f, however, the evidence of a person is not of

a formal character, but goes to the very root of the natter
as in the present case, no resort can be made to the
provi sions of the above section. It would appear from the
resune of facts given above 'that the case of the petitioner
is that the share,, scrips in question were before May 27,
1965 in the custody of Turner Morrison
93
Co. and were on the norning of May 27, 1965 handed over by
Rodewal d to Varma when Varma nmet Jaffray and Rodewald in the
office of Turner Morrison & Co.- 1t is further stated that
Verma because of a |luncheon appointnent |eft those shares
with Jaffray. Varma, in the circunstances, would have been
the nost inportant witness to depose, about the handi ng over
of the share scrips to himby Rodewal d and the ~entrustment
of those share scrips inmediately thereafter to Jaffray.
Ver ma was not exam ned during the course of enquiry and this
fact resulted in serious infirmty in the evidence adduced
by the petitioner. Resort was accordingly had to the filing
of the affidavit of Verma. As the evidence of Varma was not
of a formal character, his affidavit could plainly be not
admitted in evidence.
Rel i ance has then been placed by M. Chagla on the statenent
of Majundar PWwho is alleged to have acconpanied Varma when
the latter not Jaffray and Rodewald in the office of Turner-
Morrison & Co. on the norning of May 27, 1965. The state-
ment of Majundar reads as under

"I  know M. Hoon and M. Varma, and also M.

Jaffray and al so other accused persons.

On 27-5-65 1 went to the office of M. Turner

Morri son with M. Varma. Varma  want ed
delivery of 707 shares from accused Nos. 1
and 2. Accused No. 1 agreed to deliver them
back if an indemity bond was signed. He

signed a bond. He wanted also M. Hoon's
signature on that bond. Docurment No. 5 is the
copy of that bond. Varma al so signed docunent
2/ 1. He did not take them He left themwith
accused No. | to be sent through Sanderson &
Mor gan. Accused No. | wote docunment 2/2.
M. Varma wites docunment No. 2/3. M. Hoon
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al so signed the docunent No. 5 as we inforned

hi m of accused No. 1's request."
The above statenent of Mjundar, in ny opinion, belies the
stand taken by the appellant that the share scrips were
delivered to Varma and he thereafter entrusted them to
Jaffray. According to the statement of Mjundar, Jaffray
agreed to deliver the share scrips to Varma if an indemity
bond was executed. Varma then signed a bond but Jaffray
want ed the signature of Hoon al so on the bond. As Hoon was,
adnmittedly not present with Vernma at that tine, t he
condition inposed by Jaffray for handing over of the share
scrips to Varma was obviously not satisfied at that tinme.
Maj undar has accordi ngly deposed that Varma did not take the
share scrips and left themw th Jaffray accused. It may be
that the evidence of Mjundar may show that Jaffray
94
was guilty of not honouring his assurance in so far as he
declined to send share scrips to Sanderson & Mrgan after
the indemity bond had been signed by Hoon, but it is
difficult. to hold on tile basis of statenent of Mjundar
that the share scrips in question were first delivered by
Jaffray and Rodewal d accused to Varma and were thereafter
entrusted by Varma to Jaffray.
So far as P. R Chowdhry (PW?2) is concerned., his statenment
,does not reveal entrustnent of share scrips. According to
this witness, he asked for 707 share scrips fromaffray but
the latter declined to hand over those share scrips to the
witness and stated',that he would send them through the
Solicitor. The denmand of share-scrips by the wtness and
the promse of Jaffray to send the share scrips to the
Solicitor would not show that there had been earlier
entrustnent of the share scrips to Jaffray.” On ‘the con-
trary, the demand could have been made even without the
all eged entrustment of the share scrips: The sanme | renarks
also apply to letter dated May 27, 1965 sent by Ms.
Sanderson & Morgan to Jaffray.. In that letter a demand was
made for 707 share scrips and it was nentioned that
indetmity bond had been executed on that account. Wat is
significant, however, is that there was no reference in that
letter to, any entrustnment of the share scrips:
Ref erence has been made by, M. Chagla to civil litigation
in respect of the share scrips. The said litigation  had
admttedly nothing to do with the alleged entrustnent of
share scrips in ,question with which we are concerned in-the
present case. No help can consequently be derived from the
decision in the civil case.
Qur attention was also invited to the statenent dated Novem
ber 14, 1966 made by Jaffray in his case against Hoon and
ot hers under section 474 |Indian Penal Code. It is, however,
open to question whether the said statenent of Jaffray can
be wutilised in this case when that statenent is not a part
of the record of this case. No process has so far been
i ssued to Jaffray and his statenent has not been recorded in

this case. Assum ng, for the sake of argument, that the
statenent of Jaffray in the other case can be referred to in
the present case, the statement can be of no avail to the

appel | ant because there is no indication in the statenent of
any entrustnent of the share scrips.

The next piece of evidence relied upon by M. Chagla is
recei pt dated May 27, 1965 whi ch has been reproduced above.
According to this docurment, Varna issued the receipt about
his having received the 707 share scrips in question. The
docunent also bears the witing of Jaffray that the shares
were with
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him |If shares remained with Jaffray, the occasion of Varma
issuing a receipt in respect of those shares could not
arise. The receipt in question is of an ambi guous character
and, in the absence of any oral evidence, it is difficult to
infer from the receipt that the shares in question were
first received by Varma and thereafter were entrusted by
Varma to Jaffray. The best person to explain what seens to
be an inconsistency in the receipt between the witing of
Varma and the endorsenment of Jaffray was Varma hinself.
Varma, as stated above, was not exanined as a w tness. The
ot her person who was present at that time was Majundar and
the statenment of Majundar goes against the stand taken by
the appellant about the delivery of share scrips to Varma
and the entrustnent of those share scrips thereafter to
Jaf fray.

Lastly, reliance has been placed upon indemity bond dated
May 27, 1965 which has been reproduced above. There is
nothing in the indemity bond to show that the share scrips
were handed over to Varna. On'the contrary, the indemity
bond according to its plain llanguage was executed because of
the. contenplated handing over of  the share scrips to
Sanderson & Mrgan. It seens that it was because of the
non-menti on of the handi ng over of the share scrips to Varma
in the indemity bond that there was no reference to the
said bond in the conplaint filed by the appell ant.

An enquiry or investigation is ordered under section 202 of
the Code of Crimnal Procedure by a nmagistrate on receipt of
a conmplaint for the purpose of ascertaining the truth or
fal sehood of the conplaint. |If the nagistrate before whom
the conplaint is made or to whomit has been transferred,
after considering the statenment on oath of. the  conpl ai nant
and his witnesses and the result of enquiry or investigation
under section 202 is of the opinion that there is no
sufficient cause for proceeding, he may for reasons to be
recorded briefly, dismss ‘the conplaint. [f, on t he
contrary, the magistrate taking cogni zance of the offence is
of the. opinion that there is sufficient cause for
proceedi ng, he should issue process agai nst the accused in
accordance with section 204 of the Code. It may be that the
evi dence which is required to be adduced by the conpl ai nant
at that stage may not be sufficient for recording-a finding
of conviction, but that fact wuld not absolve the
conpl ainant who wants the nagistrate to issue a _process
against the accused person from |leading sonme credible
evidence as may prima facie showthe commission of the
of f ence.

In the present case the Presidency Magistrate, ~the Chief
Presidency Magistrate and the, High Court took the view that
there was no sufficient cause for proceeding on the

conpl ai nt
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filed by the appellant. | find no sufficient ground to
interfere in this appeal under section 136 of t he

Constitution with the said concurrent finding. No credible
material has, in ny opinion, been brought on record by the
appel l ant as may show prina facie that there was entrustnent
of the share scrips in question to the accused.
The appeal consequently fails and is disnissed.

ORDER
In view of the majority judgnment, the appeal is allowed and
the H gh Court’s judgnent and order is set aside. W direct
the Chief Presidency Magistrate to issue the process and to
proceed with the sane.
V.P. S
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