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Constitution--Electricity undertaking-Gant of tempor ary
sanction for supplying energy-Condition i mposed for
conpul sory acqui sition __of —undertaking on Payment of
conpensati on- Whet her ultra vires-Statute aut horising

i mposition of such condition-Wether infringes fundanmenta
rights-Indian Electricity Act, 1910 (I X of 1910), s. 28(1)-
Constitution of India, Arts. 19(1)(f) and Art. 31.

HEADNOTE
Section 28(1) of the Indian Electricity Act, 1910 authorised
the State Governnent to grant sanction to a non-licensee to
engage in the business of supplying energy on " ~such
condi tions in this behalf " as it my fix. By a
notification dated May 26, 1948, issued under S. 28(1) the
first respondent granted sanction to the first ~petitioner
to engage in the business of supplying energy to -Miktsar
Clause 11 of the notification provided that the Provincia
CGover nient shal | have the option of acquiring the
undertaking at anytine after October 21, 1950, after giving
one year’'s notice and that it shall pay the price of" [|ands,
bui | di ngs, works, material and plant that nmay be acquired at
the fair nmarket value. On January 3, 1958, the first
respondent issued a notice exercising the option given under
cl. 11 and intimated to the first petitioner that  upon
expiry of one year its undertaking shall vest and becone the
absolute property of the first respondent. On January 4,
1959, t he first respondent took possession of t he
undertaking in pursuance of the notice. The petitioners
contended that cl. 11 of the notification was ultra vires S.
28 and that if cl. 11 was justified by S. 28 then S. 28 was
void as it offended Arts. 19 and 31 of the Constitution
Held, that cl. 11 of the notification was intra vires S
28. A statutory provision which dealt with the grant of
sanction to
240
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a person to engage in the business of supplying energy mnust,
having regard to the special features of the business,
necessarily deal with the position which would arise on the
termination of the sanction ; so it could be assumed that
such statutory provision would nake adequate provision
enpower i ng the State GCovernment to provide for the
conpul sory acquisition of the assets of the supplier on
paynment of proper conpensation. Though S. 28(1) did not
specifically provide for conmpul sory acquisition on paynent
of conpensation, the expression " such conditions in this
behalf " in S. 28(1) in the context would include conditions
dealing with the position which would inevitably arise when
the business came to an end. The sanction under S. 28 being
necessarily tenporary it was in the interest of the:grantee
hinself that sonme provision was nade for paynent of
conpensation to him A condition for "acquisition like cl
11 was, therefore, within the scope of S. 28(1).

New O'leans Gas Light Co. v. Louisiana Light and Heat
Produci ng’ and Manufacturing Co. 115 U. S. 650; 29 L. Ed.
516, referred to

Hel d,  further, that S& 28 was valid and did not offend
either Art. 19 or Art. 31. The Act could not be challenged
on the ground of violating Art. 31(2) as it was an existing
law which was saved by clause (5) of the Art. 31.
Simlarly, it was /'saved by S. 299(4) of the Governnent of
India Act, 1935, from an attack wunder 's. 299(2). The
restrictions inposed by S. 28 of the Act were reasonable
restrictions inposed in the interests of the general public
within the neaning of Art. 19(5). Such limtations were
general |y i nmposed on the business of supplying energy.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petition No. 19 of 1959.

Petition wunder Article 32 of the Constitution of India,
for enforcenent of fundanental rights.

Veda Wasa, S. K Kapur and Ganpat Rai, for the
petitioners.

S. M  Sikri, Advocate-General for the State of
Punj ab,

N. S. Bindra and D. CGupta, for the respondents.

1959. Novenber 13. The Judgnent of the Court was
del i vered by

GAJENDRAGADKAR J.-The Okara Electric Supply Co. Ltd.,
which is a Joint Stock Conpany and Shrimati - V. V. ~ Oberoi
one of the principal shareholders of the said conpany
(hereinafter <called petitioners 1 and 2 respectively) _have
filed the present petition against the State of Punjab and
the Punj ab
241
State Electricity Board (hereinafter called respondents 1
and 2 respectively) in which they have claimed a wit, order
or direction in respect of a notice issued The by respondent
1 on January 3, 1958. The petition was presented on January
3, 1959 and it clainmed an order or wit restraining the
respondents from giving effect to the said notice. It
appears that on January 4. 1959, in pursuance of the said
i mpugned notice the respondents took possession of the
petitioners’ property in question, and so, by an order
passed by the |earned Chanber Judge the petitioners were
allowed to make an additional claimfor a wit or order or
direction in the nature of mandanus directing the
respondents to hand over to the petitioners the said
property in question. This petitionis mde on the ground
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that the inmpugned notice and action taken by the respondents
in pursuance of it are illegal and unauthorised and they
affect the petitioners’ fundanental rights under Arts. 19
and 31 of the Constitution.

The first petitioner was granted sanction under s. 28 of
the Indian Electricity Act, 1910 (9 of 1910) (hereinafter
called the Act) authorising it to engage in the business of
supplying energy at Miktsar by Governnent Notification No.
1766-1 & C-48/28784 published on May 26, 1948. By virtue of
the said sanction the first petitioner has ever since been
engaged in the business of supplying electric energy at the
said place and for the purpose of its business it has set

tip an electricity undertaking at considerable cost. O,
January 3, 1958, the Secretary to respondent 1, P. W D.
Irrigation and Electricity  Branches, Chandigarh, issued

notice against the first petitioner purporting to exercise
the option given to respondent 1 by cl. 11 of the said
notification. By this notice the first petitioner was told
that respondent 1 had exercised its option under the said
clause, ‘and -that on -the expiry of the period of one vyear
after the receipt of the notice by the first petitioner its
undertaki ng shall vest in and becone the absolute property
of respondent 1.

The first petitioner has been having bulk supply fromP. W

D. Electricity branch of respondent 1, and,

31

242

according to the petition, respondent 1 could not and will
not take over the plant and yet ~has ordered the first
petitioner that it cannot sell the plant w thout " perm ssion
of respondent 1. The inposition of this condition.is wholly
illegal and it ampunts to an unreasonable restriction on the
petitioners’ right to carry on business and to hold and
di spose of its property.

The petition alleges that cl. 1 1 of 'the notification on
whi ch the inpugned notice is founded is ultra vires s. 28 of
the Act, and that alternatively, if the inclusion’ of the
said clause in the notification is justified by s. 28 of the
Act, s. 28 itself is ultra vires since it offends against
Arts. 19 and 31 of the Constitution. It —is on these
allegations that originally the petition clained an order
agai nst the enforcenent of the notice and subsequently added
the prayer for a wit of mandanus directing respondent 1 to
restore to the petitioners possession of the property which
has been taken over by’ respondent 1 after the filing of the
present petition.

The claimthus made is denied by both the respondents. It
is urged that the petitioners cannot challenge the wvalidity
of cl. 11 which was accepted by them before the Constitution
cane into force. It is further urged that the said clause
is justified by the provisions of s. 28 of the Act “and that
both the said clause and s. 28 are intra vires and valid.
The respondents further alleged that after possession was
taken of the property of the first petitioner in exercise of
the option under «cl. 11 the first petitioner had been
repeatedly called upon by the respondents to assist them in
making a proper valuation of the assets of the first
petitioner taken over by the respondents. |In fact an anount
of Rs. 60,000 has been paid to the first petitioner in part
payment by way of conpensation and it has been accepted by
it though wunder protest; but the work of conpleting the
val uation of the total assets has been delayed and hanpered
by the non-cooperative attitude of the first petitioner

Thus the first question which falls to be decided on this
petition is whether cl. 11 of the notification is
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justified by s. 28 of the Act. The notification consists
of 14 clauses and it sets out exhaustively the ternms and
conditions on which sanction had been granted to the first
petitioner under s. 28 of the Act. For the purpose of the
present petition it would be enough to refer to 11 only.
This clause provides that the provincial Governnent shal
have the option to acquire the undertaking at any tine
Cctober 21 1950, provided firstly That not less than one
Year-,’ notice in witing of the election to acquire shal
be served upon the supplier by the Provincial Government;
provi ded secondly that the generating station shall not form
part of the undertaking for the purpose of acquisition if
the undertaking is acquired after grid supply fromthe East
Punjab Public W rks Departnent, Electricity Branch, has
reached Muktsar; provided thirdly that the price to be paid
to the supplier for such'lands, buildings, works, materials
and plant as may be acquired by the Provincial Governnent
under this clause will be the fair nmarket value at the tine
of purchase (wi thout any addition in respect of conpul sory
purchase —or of goodwi ||l or of any profits which nay be or
nm ght have been made fromthe undertaki ng) such value to be
in case of difference or dispute determined by arbitration
in the manner prescribed ins. 52 of ‘the Act; provided
fourthly that the Provincial Governnment shall pay the price
of the property acquired under this clause within a period
of six nonths after the price has been determ ned." M. Veda
VWas, for the petitioners, contends that the condition which
gi ves respondent 1 the option to-acquire the property of the
petitioners is ultra vires.

W are concerned with s. 28 as it stood prior to its
amendnment by Act 32 of 1959. Section 28(1) reads thus :

" No person, other than a licensee, shall~ engage in the
busi ness of supplying energy except with the previous
sanction of the State Governnment and in accordance with such
conditions as the State Government may fix in this  behal f,
and any agreenent to the contrary shall be void."

244

The Act which was passed in 1910, to anend the law relating
to the supply and use of electrical energy was intended to
provide for and regul ate the supply of _energy by granting

licences and so the provisions in respect of licences are
dealt with by ss. 3 to 27 in Part 11. Part Ill in
which s. 28 occurs deals with the supply of energy non-
i censees. It appears that the Legislature intended to

adopt the course of sanctioning the supply of energy by
lion-licensees as a tenporary measure and in areas wherever
it was expedient to do so. A person other than a |I|icensee
cannot engage in the business of supplying energy except
with the previous sanction of the State Governnent ~and s.
28(1) authorises the State Governnment to inpose conditions
subject to which it proposes to grant sanction. Thi s
position is not disputed; but the argunent is that the
conditions which can be legitimately inposed in granting
sanction nust be such as would relate to or have bearing on
the busi ness of supplying energy. Such conditions " in this
behalf ", it is urged, cannot include any conditions as to
conpul sory acquisition of the property of the person to whom
sanction is intended to be given. The acquisition of such
property does not relate and has no bearing on the business
of supplying energy and is in no manner connected with it.
It would be competent to the State Government to provide for
the area of supply, the aerial lines, the nature of the
supply, the Ilimtation of prices to be charged for the
supply of energy and the purchase of energy in bulk. These
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and other simlar conditions can be properly regarded as
conditions " in behalf of " the business if supplying energy
; but the condition of conmpulsory acquisition of the
supplier’s property cannot be treated as falling under s.
28(1).

In support of this construction reliance is placed on the
provisions of ss. 5 and 6 which specifically deal with the

guesti on about the acquisition of the undertaking. Section
3 of the Act provides for the granting of licences and s. 4
for the revocation and anendnent of |icences. Havi ng

provided for the grant, revocation and anmendnent of the
licences s. 5 deals inter
245

alia with the question of paying conmpensation. to the
i censee whose |icence has been revoked sinilary s. 6 nakes
appropriate provisions for conpensation where the licence
of local authority has been revoked. Section 7 makes a
provision. for the purchase of an undertaking and | ays down
the procedure for deternining the value of the properties.
The petitioners urge that where the Legislature thought it
necessary to-acquire properties of the |licensees either on
the revocation or the cancel lation of the licences it has
made express provisions in that behalf; a simlar provision
woul d have been made in respect of persons other than
i censees to whom sanction is granted under s. 28 if it was
in the contenplation of the Legislature that the properties

of such persons may be acquired. Thus presented, the
argunent no doubt appears to be plausible. Prima facie
there is. sonme force in the contention that conditions " in
this behalf " in the context should nean conditions which
are relevant to or connected with the business of  supplying
energy. In deciding this question, however, it is essentia
to bear in nmind the Special nature of the article,
viz., energy for the supply ofwhich sanction i's

granted, and to take intoaccount-the schene of the Act

in regard to the conditions which are intended to be inposed
on the business of its supply.

In this connection it would not be unreasonable to ascertain
how the supply of. energy is regulated in England and
Aneri ca. It is clear that the Act is -based on the
provisions of the English law and it would be -useful to
inquire, whether conditions for the acquisition of the
supplier’s property were treated as a part of the conditions
on which the supplier was allowed to carry on the busi ness
of supplying electricity. This aspect is considered by
Hal sbury under the headi ng Acquisition of " undertaking by
-Local Authority |In Local Authority ", it is observed, "
wi thin whose jurisdiction the area of supply or any part of
it is situated may within six nonths after the expiration of
42 years or any shorter period specified in the specia
order fromthe comng to force of the said

246

order ... by a notice in witing require the undertakers to
sell and thereupon the undertakers nust sell too them their
undertaking or so nmuch -of it as within its jurisdiction)
upon terns of paving the then value of all l|ands, buildings,
works, materials and plant of the undertakers suitable to
and wused by them for the purpose of the undertaking wthin
such jurisdiction such value to be determ ned by arbitration
in case of difference (1)". It would thus appear that where
sanction was given to a person for carrying on the business
of supplying electricity under a special order, a condition
was introduced in the said order itself for the conpul sory
acquisition of the wundertaking on paynment of adequate
conpensation to the person concerned.
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Subsequently, after the passing of the Electric Lighting
Act, 1909, powers to supply electricity were not granted by
provi sional orders but a | arge nunber of such orders stil
remai ned in force; and, as Hal sbury has observed, " nmany of
these orders are in a standard formbut a nunber contain
speci al clauses of which the nost common is a clause giving
speci al purchase rights to local Authorities. These specia
orders were confirmed by Acts and contai ned special clauses
for the protection of county bridges, for the breaking up of
streets, for the connection of the generating stations and
systens of different undertakings and the use of such
generating stations in_ common for the purpose of such
undertakings " (2). It is thus clear that where a licence
was given to a person to supply electricity it generally
i ncluded the right of the licensing authority to acquire the
i censee’s property on terns and conditions included in the
i cence by the provisional order

The Anerican lawyers describe the right or privilege to
supply electricity as a franchise.. This right falls under a
class of rights ™ in public streets which are granted for
furtherance of public purposes but which involving as they
do the right to use the streets in
(1) Halsbury's "Laws of England", Vol. 12, 2nd Ed., page
597, Art. 1152.

(2) Halsbury's "Laws of England", Vol. 12, 2nd Ed., page
668, footnote (t).
247

various ways, give rise to a series of questions as between
t he grantee of the right on the one hand and t he
muni ci pality or abutting owners-on the other " Dillon in
Munci pal Corporations " further observes that " for
conveni ence these rights are described as franchises to use
the public streets and hi ghways, and whether correctly or
incorrectly denom nated franchi ses, they answer in essentia
respects to the definition and elenments of a franchise from

the State ". " The business of furnishing water and |ight ",
observes the author, " when carried on by a corporation or
i ndividual, of necessity involves the use of streets and

hi ghways of the municipality; and the right to lay pipes,
mains and conduits, and to erect poles and stretch wres
therein and to maintain, operate and use them is a
franchi se vested in the State, and it can only be exercised
by a corporation or individual pursuant to the authority
granted by the State "(2).

The question of the purchase of works of conpanies by
municipality is also considered by Dillon: " Where a
muni ci pal corporation has granted a franchise to a water or
gas conpany to construct its plant, to use the city streets
for pipes and mains, and to furnish water or light to the
city and its inhabitants, it has been held that the
| egi sl ature wunder special constitutional restrictions was
wi thout authority to conpel the city to purchase the
property or plant of the conpany if it desired to acquire or
construct works of its own; but in the absence of
constitutional Ilimtations statutes mmy be enacted and
contracts nmade which in their effect prevent nunicipalities
from establishing water works of their own until they have
at least offered to purchase the works of corporations
organised and existing wthin their limts " (3). The
| earned author also says that " If a municipality stipul ates
in a contract with a water or other public service conpany
that it shall have the- right to purchase the works of the
conpany at a tine and in a

(1) Dillon"s "Minicipal Corporations", 5th Ed., Vol
111, P. 1905, S. 1210.
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(2) Dillon"s ,Minicipal Corporations", 5th Ed., Vol

111, p. 213637 S. 1304.

(3) Ibid, P. 2183, s. 1312,

248

manner specified, and if such stipulation is inserted in and
becones a part of a grant of the right to use
Electric the streets and public places of the nunicipality
for the purpose of laying nmains and pipes, the corpor-
ation is estopped to deny the authority of the nunicipality
to make and enforce the stipulation " (1).

In New Oleans Gas Light Co. v. Louisiana Light and Heat
Produci ng and Manufacturing Co. (2), it has been held by the
Supreme Court of the United States of Anerica that " the
manuf acture and distribution of gas by neans of pipes, nains
and conduits placed under |legislative authority in the
public ways of a nunicipality, is not an ordinary business
in which everyone may engage as of conmon right upon terns
of equality; but is-a franchise, relating to matters of
whi ch the public may assune control and, when not forbidden
by the ‘organic |aw of the State, nay be granted by the
Legi sl ature as a neans of “acconplishing public objects to
whonsoever, and upon what terns, it pleases ". In that case
the question which arose for decision of the court related
to the validity of the constitutional prohibition upon State
laws inpairing the obligation of contracts but wth that
aspect of the matter we are not concerned in the present
appeal. It thus appears that Anerican lawers describe the
busi ness of supplying energy as well as the  business of
supplying water and gas as a franchise, and it also appears
that in granting licence or sanction to a person.to engage
in such business, a condition is usually inposed for the
conpul sory acquisition of the business when the licence or
sanction comes to an end.

Let wus look at this question froma practical point of
Vi ew. If a person is granted sanction to engage in the
busi ness of supplying energy it is not denied that s. 28(1)
woul d justify the inposition of ‘atime limt on the grant of
sanction. |If sanction is granted for a specified number of
years, and it cones to an end what would happen to the
constructions nade by the supplier for the purpose of
suppl ying energy ? He
(1) Ibid. pP. 2187, S. 1312. (2) 115 U. S. 650; 29 L.  Ed.
516.

249

cannot di smantl e them because thereby he woul d cause damage
to public property such as streets, and so he cannot take
them away. |In such a case the Legislature may well provide
for the acquisition of such constructions in order to
safeguard the interest of the person to whom tenporary
sanction is granted. Such a provision also serves another
public purpose. It guarantees the availability of ~ suitable
constructions and works which nmay be wused for t he
conti nuance of the supply of electricity by another agency.
In other words, the statutory provision which deals with the
grant of sanction to a person to engage in the business  of
suppl yi ng energy nust, having regard to the special features
of the business, necessarily deal with the position which
woul d arise on the termination of the sanction; and so it
would not be unreasonable to assume that the statutory
provisions which deals with this question would think of
nmaki ng adequat e provi sion enpowering the State Governnent to
provide for the conpul sory acquisition of the assets of the
supplier on paynment of proper conpensation. It is in the
l[ight of this special feature of the business of supplying
energy that we nust construe s. 28(1) of the Act.
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Besides, the provisions of ss. 5, 6 and 7 also afford
assistance in the matter. They clearly showthat in the
case of a licence specific provisions have been made for the
acquisition of the undertaking in cases of revocation or
cancel l ation of licences. The reason for thus providing for
conpul sory acquisition of |licensee’s undertaking is equally
relevant in the case of the sanction with which s. 28(1)
deal s. It is true that s. 28 does not specifically and
expressly provide for conmpensation as the other sections do;
but that nust be because recourse to the provisions of Pt
1l was intended not to be the rule but only as a tenporary
nmeasure wherever it was deened necessary to do so; and so
the Legislature left it to the State Governnment to provide
for compulsory acquisitioninthe light of the guidance
given by the provisions contained in ss. 5 6 and 7.

Let wus then look ats. 28(1) in the light of these con-

siderations. It authorises the State Governnent to

32
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give sanction to a person-to engage in the business of
suppl yi ng energy on conditions in that behalf. The
expression " such conditions in this behalf " in the context
shoul d -t ake in condi tions deal i ng with t he
Position which would inevitably arise " when the business
cones to an end. There is no doubt t hat t he

grant of sanction contenplated by s. 28 cannot be pernmanent.
It-was always bound to be tenporary, issued on an ad hoc
basis according to the requirenent of each case, and when
granting sanction for a specified nunmber of years it is in
the interest of the grantee hinself that ~sone. provision
should be made for paynent of conpensation. to him in
respect of the investnment nmade by him.in carrying out the
busi ness of supplying energy when otherwise it would be
difficult for himto collect his-assets in that @ behalf.
That is why we think that the rel evant words should not be
given a narrow and limted construction for which the

petitioners contend. In our opinion, the context /requires
that the said words should receive a wider and Iibera
construction. A condition for the acquisition of the
property of the petitioners, like cl. 11 would, therefore,

fall wthin the scope of s. 28(1). The challenge to the
validity of this condition on the ground that it is wultra
vires s. 28(1) must accordingly fail

If s. 28 permits the inmposition of such a condition does
it violate Art. 19 or Art. 31 of the Constitution ? That is
the next question which nmust be considered. It “is not
seriously disputed that Art. 31(2) on which reliance is
pl aced by the petitioners cannot be of nuch help to themfor
Art. 31(5) provides inter alia that nothing in cl. (2) shal
af fect the provisions of any existing | aw other than the | aw
to which the provisions of cl. (6) applies. It is< conceded
that cl. (6) does not apply to the Act, so that it follows
that Art. 31(2) cannot be invoked to challenge the validity
of the Act. M. Veda VWas attenpted to contend that the
vires of the Act could be challenged if not under Art. 31(2)
at least under s. 299(2) of the Governnent of India Act,
1935; but he realised that he was up against a sinmlar
difficulty created by the provisions of s. 299(4) which says
that nothing in s. 299 shall affect the provisions
251
of any lawin force at the date of the passing of the Act;
and he conceded that in 1910 when the Act was passed the
Legi slature was conpetent to -pass it and it then suffered
from no infirmty. That is why though an attenpt was mnade
to press into service Art. 31(2) it was ultimtely given
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up. W need not, therefore, discuss this point any further
In regard to the attack on s. 28 on the ground that it
offends Art. 19(f) or (g) the answer is obvious. The
[imtations inposed by s. 28 quite clearly are reasonable
restrictions and have been inposed in the interests of the
general public wthin the meaning of Art 19(5) of the
Constitution. As we have already seen such limtations are
generally inposed on the business of supplying energy and
their reasonabl eness cannot be and has in fact not been
seriously challenged. Therefore, we have no hesitation in
hol ding that the vires of s. 28 cannot be successful ly
chal | enged.
Incidentally we my observe that on the day when the
Constitution cane into force what vested in the petitioners
was the property subject tothe liability inmposed on it by
cl. 11 of the notification; and so, when the Constitution
cane into force the only rights which the petitioners had in
their  property in question were rights of a [imted
charact er ‘'which were subject to the exercise by the State of
its election to acquire the said property. In this
connection_ the respondents rely on, the decision of this
Court in Director of Endownrents, CGovernnent of Hyderabad v.
Akram Ali (1) and seek tourge that the exercise of the
option given to respondent 1 by cl. 11 of the-notification
cannot be successfully challenged as ultra vires under Art.
19 of the Constitution; we do not, however, think it neces-
sary to decide this point because it was fairly conceded
before us that if s. 28 is valid and i's construed to include
a condition like cl. It of the notification no other point
woul d survive
There is one nore mnor point to which reference my be
nmade. In the petition the validity of the notice given by
r espondent to the petitioners prohibiting themfrom dealing
with the property was
(1) AIl.R 1956 S.C 60.

252
chall enged; but that is no longer a nmatter in/ dispute
between the parties since respondent I has in ‘substance

withdrawn the said notice. This fact, however, would  be
rel evant on the question of costs.
The result is the petition fails but in the circunstances of
this case there would be no order as to costs.

Petition di sm ssed.
253




