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ACT:

Mahar ashtra Recognition of Trade Unions & Prevention of
Unfair Labour Practice Act, 1971: Sections 10-15 and
19--Trade Union seeking recognition--Duty of Industria
Court--Secret ballot-Not the nethod for  granting recogni-
tion.

Labour Law - Trade Uni on--Recognition of--Mtter of
utnost interest to all workmenin the undertaking, industry
and soci ety--Mere sati-sfaction of nenber shi p
qual i fication--No ground.

Practice and Procedure: Consent of parties to follow

procedure  which is against mandatory provi si ons of
statute--Cannot cure the illegality.
HEADNCTE

The fourth respondent, a company had two - factories in
the State of Bonmbay. The first respondent--Union obtained a
certificate of recognition fromthe |Industrial Court under
section 12 of the Maharashtra Recognition of Trade Unions &
Prevention of Unfair Labour Practices Act, 1971 for one - of
the conmpany’'s undertakings. Wile it was ~acting as  such
recogni sed uni on, nmany of the workers clainmed that they had
resigned from the said union and formed a new .union, the
appel l ant Union had it registered on January 7, 1981

The Appel | ant-Uni on nmade an application to the Industri-
al Court under Section 13(1)(ii) on Cctober 9, 1981 for
cancellation of the recognition of the first respondent-
Union on the ground that the latter’'s nenbership in the
undertaking had fallen below 30 per cent of the ‘tota
strength of worknmen in the undertaking for the preceeding
six nonths. The allegations were refuted by the first re-
spondent -Union and it was further contended that its nenber-
ship was nore than 30 per cent for the rel evant peri od.

Anot her application was submitted by the appellant-Union
on March 1, 1982 for cancellation of the recognition of the
first respondent-Union under Sectionl3(1)(ii) alleging that
the recognition was
178
obt ai ned by m srepresentation and/or fraud, and that it was
al so granted recognition by mstake. The Industrial Court
rendered the relief in favour of the appellant-Union, but
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the said decision was set aside by the H gh Court, and
confirmed by this Court.

After sonmetime the appellant-Union noved an application
under section 14 for being registered itself as a recogni sed
union in place of the first respondent-Union on the ground
that it had the |argest nenbership of the workers in the
undertaking, i.e. about 69%of the total strength. This
claim was contested by the first respondent-Union, in its
reply, and it was pleaded that it had a nenmbership of 1400
workers. Details of menbership were furnished by the parties
with their pleadings and an application was nade by the
appel l ant-Union to the Industrial Court to hold an enquiry
under section 12(2) by directing the Investigating O ficer
to verify the nmenbership of both the Unions.

The Industrial Court thereupon gave directions to the
I nvestigating Oficer appointed under the Act to investigate
the menbership of both the Union.

Whil'e the investigation was in progress, both the Unions
submitted draft proposals to the follow ng effect:

(1) 'The issue pertaining to recognition of any of the
Uni ons be decided by secret ballot and the Investigating
Oficer be directed to conduct the sanme ballot; (2.) The
uni on which would have the majority of the votes would be
treated as recogni sed trade union and the one which fails to
get the mpjority would not raise any technicality or objec-
tion and (3) The union which fails to secure najority in the
ball ot would raise no objection forthe period of three
years to the union thus declared as the recognised union

The Industrial Court directed the Investigating Oficer
to hold a secret ballot in the prem ses of the Conpany and
the enployees who were entitled to vote in the ballot were
those who were on the rolls of the Conpany on July 1, 1985.
A secret ballot was held and the appell ant ‘Uni on secured 798
vot es whereas the first respondent-Uni on secured 780 votes.

The first respondent-Uni on subnitted objections contend-
ing that he cut-off date of July 1, 1985 was not correct as
the enployees who were in enploynent of the Conpany and
whose services were intermtently interrupted were not given
an opportunity to exercise their votes.

179

The Industrial Court disposing of the aforesaid objection,
held that since there was an agreement between the two
uni ons, the procedure adopted to grant recognition to the
uni on under the Act was a valid one, and granted the request
of the appellant-Union for cancellation of-the recognition
of the respondent-Uni on under section 13(1)(VIl) of the Act,
and as a consequence of the recognition, granted recognition
to the appellant-Union in place of the first | respondent-
Uni on under section 14 of the Act, and granted the necessary
certificate of recognition.

Wit petitions were filed in the H gh Court under  Arti-
cle 227 of the Constitution by two workers of the | first
respondent - Uni on, contesting the aforesaid order of the
Industrial Court, and they were allowed. The Hi gh Court
relying on its wearlier decision in Mharashtra Genera
Kangar Union, Bonbay v. Mazdoor Congress, Bonbay & Os.,
[1983] Mah. L.J. 147, set aside the order of the Industria
Court .

In the appeals to this Court on the question: whether
the procedure adopted by the Industrial Court for granting
recognition to the appellant-Union was ill egal
Di sm ssing the appeals, this Court,

HELD: 1. The order of the |Industrial Court granting
recogni ti on under the Act to the appellant-Union by follow
ing the method of ballot is prima facie, illegal being in
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breach of the provisions of the Act. The High Court had,
therefore rightly interfered with the said order. [192B]

Maharashtra General Kangar Union, Bonbay v. Mazdoor
Congress, Bombay & Ors., [1983] ML.J. 147, approved.

2. Section 14 | ays down the procedure for recognition of
the other union when there is already a recognised union in
the field. The conditions precedent to making such applica-
tion are; (i) a period of at least two years nust have
el apsed since the day of the registration of the recognised
union; (ii) a period of one year should have el apsed since
the date of disposal of the previous application for recog-
nition of such union; (iii) the union nust have satisfied
the conditions necessary for recognition specified under
section 11; and in addition; (iv) its nenbership during the
whole of the period of six calendar nonths inmediately
preceding the cal endar nonth . in which such application is
made nust have been | arger than the nenbership of the recog-
ni sed union; (v) the provisions of Section 12 (which also
i nclude the conditions specified in Section 19), are satis-
fied. 1f, however, the Court conmes to the concl u-

180

sion that any of the other unions has the | argest nenbership
of enpl oyees and such other union has also notified to the
Court its claimto be registered as a recogni sed union and
that such other union also satisfies the necessary condi-
tions, the Court will grant recognition-to the other union.
[188B, G QG

3. The recognition or derecognition of a union under the
Act is not a matter which concerns only the contesting
unions or its nenbers. It is a matter of utnobst inportance
to the interests of all the workmen in the undertaking
concerned and to the industry and society in general. No
union is entitled to be registered as a 'recognised union
under the Act nerely because it satisfies the nmenbership
qualification. [1901D E]

4. The Industrial Court is forbidden from granting
recognition to a uni on whatever its nenbership, if the Court
is satisfied that it is disqualified for reasons mentioned
under section 12(5) and 12(6) or does not satisfy the condi-
tions nentioned in section 19. [190F]

In the instant case what was done by the Industrial
Court, was to permt the registration of the union as a
recogni sed one by a nethod which was clearly alien to the
Act. The Court in effect allowed the parties to circunvent
the provisions of the Act and by adopting a sinplistic
nmet hod directed that whoever conmand a nmjority of votes of
the enpl oyees voting on a particular day, would be entitled
to the status of the recognised union. The | Court . thus
ignored in particular the mandatory provisions of Sections
10, 11, 12, 14 and 19 of the Act. Not only that, the /Court
also failed to find out whether any of those workers who
voted were nenbers of any of the two unions at any tinme
i ncluding on the day of the ballot. Wat had to be found out
was the exclusive nenbership of the contesting unions  con-
tinuously over the specified period the overlapping nenber-
ship being ignored, [191D @

5. The consent of the parties to follow a procedure
whi ch is agai nst the nmandatory provisions of the Act, cannot
cure the illegality. To permt the parties by consent to
substitute a procedure of their own is in effect to permt
them to substitute the provisions of the Act. [191G H
192A]

[Matter remanded to Industrial Court for disposal ac-
cording to law. ] [192B]

181
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 1597-98
of 1988.

From t he Judgnent and Order dated 3.3.1988 of the Bonbay
Hi gh Court in WP. Nos. 1409 & 1776 of 1986
Dr. Y.S. Chitaley and Ms. Unila Sirur for the Appellant.

Ahok K. Cupta, S.J. Deshmukh, Ms. Vrinda Gover and M.
Bi na Gupta for Respondent Nos. 1 to 4.

The Judgrment of the Court was delivered by

SAWANT, J. The present appeals arise out of a battle for
recognition between the rival trade unions in proceedings
under the Maharashtra Recognition of Trade Union & Preven-
tion of Unfair Labour Practices Act, 1971 (hereinafter
referred to as the " Act’).

2. The fourth respondent-Conpany has two factories, one
at Bhandup, Bonbay enpl oyi ng about 1700 workers and the
ot her at '‘Aurangabad enpl oyi ng about 1000 workers. The first
respondent _Uni-on, viz., the Association of Engi neering Wrk-
ers, Bombay obtained a certificate of recognition from
Industrial Court, Thane under Section 12 of the Act, on
April 7, 1977 for the Conpany’s wundertaking at Bhandup
Wiile the first respondent-Uni on was acting as such recog-
nised union, nany /of the workers clained that they had
resigned fromthe said Union and formed a new union called
the Autonobile Products of India Enployee’s Union which is
the appellant-Union and registered it on January 7, 1981
under the Trade Uni ons Act, 1926. On Cctober 9, 1981, the
appel | ant - Uni on made an application to the Industrial Court,
Thane under Section 13(1)(ii) of the Act for cancellation of
the recognition of the first respondent Union on the ' ground
that the latter’s menbership in the Bhandup Undertaking had
fallen below 30 per cent of the total strength of workmen in
that Undertaking for the preceding six nmonths. Inits reply
dat ed Novenber 16, 1981, the first respondent-Union refuted
the allegation in the application and contended ‘that its
menbership was nore than 30 per cent for the rel evant  peri-
od. The appellant-Union on March 1, 1982 -subnitted yet
another application for cancellation of recognition of the
first respondent-Union--this time under Section 13(1)(i) of
the Act alleging that the recognition was obtained by the
first respondent-Union by m srepresentation and/or fraud,
and that it was granted recognition also by mstake. The
Industrial Court rendered the relief in favour of the appel -
| ant - Uni on. However, the said decision was set aside by the
H gh Court and the decision of the Hi gh Court was upheld by
this Court. Here ended the first skirm sh
182

3. The appellant-Union thereafter started the second
battle-this time for its own recognition under Section 14 of
the Act and the present appeals are an outcone of the said
proceedi ngs. On July 29, 1982, the appellant-Union filed an
application under Section 14 of the Act for being registered
itself as a recognised union in place of the first respond-
ent-Union on the ground that it had the |largest nenbership
of the workers in the Bhandup undertaking, viz., 1036 out of
a total of 1700 workers, i.e., about 69% of the tota
stength. The first respondent-Union in its reply of Cctober
7, 1982 contested the appellant Union’s claim and pleaded
that it had a nenbership of about 1400 workers. Both the
appel l ant-Union and the first respondent-Union furnished
with their pleadings the details of their nenbership. On
August 19, 1985, the appellant-Union nade an application to
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the Industrial Court to hold an inquiry under Section 12(2)
of the Act by directing the investigating officer to verify
the menmbership of both the Unions. On Septenber 5, 1985, the
Industrial Court gave directions to the Investigating Ofi-
cer appointed under the Act to assist the Court, to investi-
gate the nmenbership of both the Unions.

4. While the Investigating Oficer was in the process of
verifying the nenberships of the two Unions, suggestions
were nade for deciding by secret ballot as to which of the
Uni ons conmanded the majority. As per the suggestion, the
first respondent-Union on Decenber 19, 1985 subnmitted a
draft proposal to the Industrial Court as follows:

1. The issue pertaining to recognition of any of the unions
be deci ded by secret ballot and the Investigating Oficer be
directed to conduct the sane ballot.

2.  The Union which would have the majority of the votes
woul d be treated as recognised trade union and the one
which fails to get the majority would not raise any tech-
nicality or objection.

3. The ‘union which thus fails to secure mmjority in the
ball ot would raise no objection for the period of three
years to the union thus declared as the recogni sed union

The appellant-Union also subnmitted its draft proposal, at
the sanme time, in nore or less the same ternms. On the sane
day, i.e., Decenber 19, 1985, the Industrial Court passed an
order directing the Investigating Oficer to hold a secret
ballot in the prem ses of the Conpany within 30 days from
the date of the order. The enpl oyees who were entitled to
vote in the ballot were those who were on the rolls of the
183

Conpany on July 1, 1985, those who joi ned enploynment of the
Conpany, thereafter, being disentitled to do so. According-
ly, a secret ballot was held on January 4, 1986. The ' result
of the ballot showed that in all 1585 workers voted, but
only 1578 ballot papers were valid.~ The appellant-Union
secured 798 votes whereas the first respondent-Uni on secured
780 votes. The Investigating Oficer submtted his report to
the Industrial Court on January 21, 1986. On January 30,
1986, the first respondent submitted its objections contend-
ing that the cut-off date of July 1, 1985 was not correct as
the enployees who were in enploynment of the Conpany and
whose services were intermttently interrupted were  not
given an opportunity to exercise their votes, and that there
shoul d have been a proper notification with regard to the
date of voting so that the enployees who were —away - could
have exercised their votes. On February 10, 1986, the Indus-
trial Court passed an order granting recognition to the
appel l ant-Union in place of the first respondent-Union
under Section 14 of the Act after disposing of the objec-
tions raised by the first respondent-Union. The Industria
Court held that since there was an agreenent between the two
uni ons, the procedure adopted to grant recognition to the
union under the Act was a valid one. The Industrial  Court
also held that there was no substance in the objections  of
the first respondent-Union that by treating July 1, 1985 as
the cut-off date, the workers who were otherwi se entitled to
vote were deprived of their right to vote and also that the
notice of the ballot which was given to the workers was
proper one. The Industrial Court further granted the request
of the appellant-Union for cancellation of the recognition
of the respondent-union. under Section 13(1)(vii) of the Act
as a consequence of the recognition of the appellant-Union
On February 11, 1986, the Industrial Court granted a certif-
icate of recognition to the appellant-Union under Section 14
of the Act.
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5. Against the said decision, two wit petitions were
filed in the Bonbay H gh Court under Article 227 of the
Constitution of India, one, viz., Wit Petition No. 1409 of
1986 by two workers who were nmenbers of the first respond-
ent-Union and the other, viz., Wit Petition No. 1776 of
1986 by the first respondent-Union. In both the petitions,
it was alleged that the Industrial Court had violated the
provisions of the Act relating to the grant of recognition
of the Union by adopting a procedure which was not sanc-
tioned by it and which was, therefore, illegal and invalid.
Rel i ance was placed for this purpose on a decision of the
Bonbay High Court in Maharashtra General Karngar Union,
Bonbay v. WMazdoor Congress, Bonbay & O's., [1983] ML.J.
147. The appel | ant-Uni on contested both the petitions con-
tendi ng that
184
the petitioners there were estopped from challenging the
procedure . which  was  adopted by the Industrial Court by
consent of the first respondent-Union. The Hi gh Court by its
i mpugned ' decision allowed both the wit petitions and set
aside the order of the Industrial Court mainly relying upon
its earlier decision in Maharashtra General Kangar Union
Bonbay case (supra). The present appeals are directed
agai nst the inmpugned decision passed in both the said wit
petitions.

6. What, therefore, fails for our consideration in these
appeals is whether the procedure adopted by the the Indus-
trial Court for granting recognition to the appellant-Union
was illegal. To appreciate the answer, it is necessary first
to appreciate the object and the schenme of the Act. As has
been stated in the Preanbl e of the Act, the State CGovernnent
had appointed a conmttee called the "Conmittee on. Unfair
Labour Practices" for indentifying certain activities
of employers and workers and their _organisations  which
should be treated as unfair labour practices and for  sug-
gesting actions to be taken against the enployers and
enpl oyees or their organisations for engaging in such unfair
| abour practices. The Government, after considering the
report of the Conmittee, was of the opinion that to dea
with the wunfair |abour practices, it was necessary anong
other things, to provide for the recognition of trade unions
for facilitating collective bargaining, and to state their
rights and obligations, to confer certain powers on them and
to provide for certain consequences for indulging m unfair
| abour practices.

7. It is further a cormmon know edge that although since
I ong there was a strong demand from some sections for recog-
nising the bargaining agent of the workmen by a ballot
secret or otherw se, the National Labour Comm ssion did not
countenance it for certain obvious reasons. It was felt that
the elective el ement would introduce unhealthy trends which
woul d be injurious to the trade union novenent, to industri-
al peace and stability endangering the interests of the
wor kers, the enployers and the society as a whole. It —was
feared, and fromwhat has becone alnobst a normal feature
today, we can say rightly, that the elective elenment wll
encourage the growh of nushroom unions just on the eve of
el ection outbidding each other in promsing returns to the
workers merely to assort supremacy and unmndful of the
health of the industry |leading eventually to unwarranted
industrial strife, stoppage of production and even closure
of the establishnent with a consequent |oss of production
and enploynment. It was, therefore, thought prudent in the
interests of stable industria
185
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rel ations and i ndustrial peace to evolve a mechani sm wher eby
the bargaining agent on behalf of the workers will have a

durable stability as such agent, with a guarantee of unin-
terrupted loyalty of its menbers and an unquestionable
representative character over a certain period of tine. That
is why the concepts such as "recogni sed uni on" or "represen-
tive wunion" enmerged and along with it the nachinery to
determine it. The mechani sm necessarily involved a process
by which the workers who clainmed that they were speaking
through their bargaining agent had the responsibility to
maintain their support to it over a reasonable period of
time. This could be ensured by them by continuing their
menbershi p of the union over a specific period. The continu-
ation of their nenbership of the union concerned over a
period ensured that their association with the bargaining
agent was of a steady and durabl e character and their alle-
giance and loyalty to it were not of a fleeting nonent but
were born of a proper evaluation of all facts. It is in the
light of this background that we have. to exami ne the schene
of the '‘Act so far as it relates to the recognition and
der ecogni tion of the Unions.

8. Chapter 11l of the Act deals with the recognition of
uni ons, whereas Chapter 1V deals with their obligations and
rights. Chapter VI ‘deals, anobng other things, wth wunfair
| abour practices on the part of the recognised unions and
Chapter VII gives powers to Courts to declare certain acts
of recognised unions as unfair |abour practices. Chapter
VIIl gives to the Courts the power to punish and Chapter I[X,
to inpose penalty on the recognised unions. The privileges
given to the recognised unions and the obligations and
responsi bilies cast on them are al so considerable.

Chapter |1l which deals with the recognition of unions
makes it clear in Section 10 that the said Chapter . shal
apply to every undertaking where fifty or nore enpl oyees are
enpl oyed, or were enployed on any day of the preceding 12
nmonths. If the nunmber of enpl oyees enployed in the undertak-
ing at any tine falls below 50 continuously in a period of
one year, the Chapter ceases to apply to such undert aking.
Section 11 of the Chapter then states the procedure for
recognition of union. A union which is desirous of being
regi stered as a recogni sed uni on for any undertaking has to
make an application to the Industrial Court for the purpose.
However, for making such application, the Union nust have
not |ess than 30 per cent of the total nunber of _enployees
in that wundertaking as its menbers for the whole of the
period of six calendar nmonths imediately preceding the
cal endar nonth in which it makes the application. The I ndus-
trial Court then has
186
to dispose of the application as far as possible wthin
three nmonths fromthe elate of the receipt of the -applica-
tion if all the concerns of the undertaking are situated in
the same local area; and in any other case, wthin  four
nont hs.

Section 12 then |lays down the manner in which the |Indus-
trial Court will proceed to enquire into the application and
grant recognition. On receipt of the application, the Indus-
trial Court has to nake a prelimnary scrutiny of it to find
out that it is in order. The Court then has to cause a
notice to be displayed on the notice board of the undertak-
ing for which the recognition is sought, stating therein
that the Court intends to consider the said application on a
date specified in the notice, and also <calling upon the
other union or unions, if any, in the undertaking as well as
the enployers and enployees affected by the proposal for
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recognition, to show cause within a prescribed period as to
why recognition should not be granted to the applicant-
union. If after considering the objections, if any received,
and if after holding such enquiry in the matter as it deens
fit, the Industrial Court cones to the conclusion that the
applicant-union satisfies the condition stated in Section
11, wviz., anpong other things, that it has a nenbership of
not |ess than 30 per cent for the rel evant period and that
it also satisfies the conditions which are specified in
Section 19 of the Act, the Court grants recognition to the
applicant-union and issues a certificate of such recognition
toit. On the other hand, if the Court conmes to the conclu-
sion that any of the other unions has the |argest nmenbership
of enployees and the said other union has notified to the
Court its claimto be registered as a recogni sed union and
if that other union also satisfies the requisite conditions
of Section 11 and 19 of the Act, the Court has to grant
recognition to the said other union. It is necessary, at
this stage to state the conditions laid down in Section 19
which are necessary to be conplied with by a wunion for
recogni tion. Section 19, which appears in Chapter |V dealing
with the obligations and rights of recognised unions, |I|ays
down that the union which seeks recognition under the Act
has to provide in its rules the follow ng matters, and those
matters have to be duly observed by it, viz., (i) the mem
bership subscription of the union should not be |ess than
fifty paise per nonth; (ii) the Executive Conmittee of the
uni on nust neet at \intervals of not nore than three nonths;
(iii) all resolutions passed by the Executive Committee or
the general body of the union-have to be recorded in a
m nute book kept for the purpose; and (iv) the wunion's
accounts have to be audited at |east once in each financia
year by an auditor appointed by the State Governnent.
187

Section 12 then states that at any tinme there shall not
be nore than one recogni sed union-in respect of the sane
undert aki ng. The section also enjoins upon the Court not to
recogni se any union, if it is not satisfied that the appli-
cation for its recognition is not nade bona fide in the
interest of the enployees but is made in the interest of the
enpl oyer and to the prejudice of the interest of the enploy-
ees. So al so the section nandates the Court not to recognise
any wunion if at any tine within six nonths imediately
preceding the date of the application for recognition, the
applicant-union has instigated, aided or assisted the com
mencement or continuation of a strike which is deened to be
illegal under the Act

Section 13 provides for cancellation of the ' recognition
of the union and suspension of its rights as a . recognised
union. It states that if the Industrial Court is satisfied
after holding an enquiry in the matter that:

(i) the union was recogni sed under m stake, m srepresen-
tation or fraud, or

(ii) the nmenbership of the union has for a continuous
period of six calendar nonths fallen below the mninum
requi red under Section 11 for its recognition, viz., 30 per
cent of the total strength of the enpl oyees; or

(iii) the recognised union has, after its recognition
failed to observe the conditions specified in Section 19; or

(iv) the recognised union is not being conducted bona
fide and is being conducted in the interest of enployer to
the prejudice of the interest of the enpl oyees; or

(v) it has instigated, aided or assisted the conmencenent
or continuation of a strike which is deemed to be illega
under the Act; or
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(vi) its registration under the Trade Unions Act, 1926 is
cancel | ed; or

(vii) another union has been recognised in place of the
uni on recogni sed under the said Chapter, it would cancel its
recogni tion.

The Industrial Court is also given the power to suspend the
rights of the

188

recogni sed union for some specified period and it nay not
proceed to cancel the recognition, if it is satisfied that
the former course is in the circunstances, a proper one.

Section 14 with which we are concerned then |ays down
the procedure for recognition of other union when there is
al ready a recognised union in the field. It states that any
union can nake an application for being registered as a
recogni sed union in place of a recognised union which is
already registered as such for-the undertaking. Such other
uni on can nake an application on the ground that it has the
| ar gest nenbershi p of enpl oyees enpl oyed in the undert aki ng.
The condi'tions precedent to maki ng such application, howev-
er, are that:

(i) a period of at least two years nust have elapsed
since the day of the registration of the recogni sed union

(ii) a period of one year should have el apsed since the
dat e of disposal of the previous application for recognised
of such union;

(iii) the union must have satisfied the conditions neces-
sary for recognition specified under Section  11; and in
addi ti on,

(iv) its nmenbership during the whole of the period of six
cal endar nonths i mredi ately precedi ng the cal endar nonth in
whi ch such application is nmade nust have been I|arger than
t he nmenmbership of the recogni sed union

(v) the provisions of Section 12 (which also include the
conditions specified in Section 19), are satisfied.

I f, however, the Court cones tothe conclusion that any
of the other unions has the | argest nenbership of enployees
and such other union has also notified to the Court its
claim to be registered as a recognised union and that such
other wunion also satisfies the necessary conditions, the
Court will grant recognition to the other union.

Section 15 provides for re-recognition —of the union
whose recognition has been cancelled on the ground that it
was recognised wunder a mistake or on the ground that -its
menbership had for a continuous period of six calendar
nonths fallen bel ow the minimumrequired under Section 11

viz., below 30% Such an application can be. nade by the
derecogni sed wunion after three nonths fromthe date of  its
der ecogni -

189

tion. On such application being made, the provisions of
Section 11 and 12 referred to above would apply to it as
they applied to an application made for the union’s initia
recogni tion. However, this section also makes it clear  that
if the recognition of the union had been cancelled on -any
other ground, it cannot apply for re-recognition wthin a
peri od of one year fromthe date of such derecognition save
with the permssion of the Court.

Section 16 states that even if the recognition of wunion
is cancelled, it will not relieve the union or any of its
nmenbers fromany penalty or liability incurred under the Act
prior to such cancellation. Section 18 provides for recogni-
tion of unions for nore than one undertaking. Section 20
whi ch appears along with Section 19, 21 and 23 in Chapter 1V
dealing with the obligations and rights of recognised un-
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ions, anong other things, deals with the right of a recog-
ni sed union and of such officers and menbers of the office-
staff and nenbers of the recogni sed union, as may be autho-
rised by or under rules made by the State Government. Those
rights include the right:

(a) to collect suns payable by nmenbers to the union on the
prem ses, where wages are paid to them

(b) to put up or cause to be put up a notice-board on the
prem ses of the undertaking in which its nmenbers are em
pl oyed and to affix or cause to be affixed notice thereon
(c) for the purpose of the prevention or settlenent of an
i ndustrial disputes--

(i) to hold discussions on the prem ses of the undertaking
with the enpl oyees concerned, or its nenbers

(ii) to nmeet and discuss with the enployer or any person
appoi nted by himin that behalf the grievances of enpl oyees;
(iii) to inspect, if necessary, any place in the undertaking
wher e any enpl oyee i s enpl oyed;

(d) to appear on behalf of any enployee or enployees in any
donestic ‘'or departnental enquiry.

The section al'so nmakes it-clear that it is only the recog-
ni sed uni on.

190

when there is one, which-shall have the right to appoint its
nom nees to represent worknen on the Wrks Conmittee consti -
tuted wunder Section 3 of the Industrial Disputes Act, 1947
and it is only the recognised union which shall have the
right to represent in certain proceedings under the said
Act, and that the decisions arrived at or order made in such
proceedi ngs shall be binding on-all the enployees in such
undertaking, and to that extent the provisions of the said
Act shall stand amended. Section 21 then states that when
there is a recogni sed union, no enployee in the undertaking
shall be allowed to appear or act or allow to be represented
in any proceedings relating to unfair |abour practices
specified in Items 2 and 6 of Schedule IV of the Act except
through the recognised union. The only exception /'to this
rule is in the case of the undertakings governed by the
Bonbay I ndustrial Relations Act where the representatives of
the enployees under Section 30 of that Act are given the

special privilege. It is not necessary to deal ~with the
ot her provisions of the Act.
9. It is thus clear that the recognition or derecogni-

tion of a union under the Act is not a matter which concerns
only the contesting unions or its nmenmbers. It is-a matter of
utnost inportance to the interests of all the worknmen in the
undertaki ng concerned and to the industry and society in
general. No union is entitled to be registered as a recog-
ni sed union under the Act nerely because it satisfies the
nmenbership qualification. The Industrial Court is forbidden
from granting recognition to a union whatever its- nenber-
ship, if the Court is satisfied that it is disqualified for
reasons nentioned under Section 12(.5) and 12(6) or does not
satisfy the conditions nmentioned in Section 19. A period  of
two years nust further have el apsed since the registration
of the recogni sed union, if there is one, before an applica-
tion for recognition of a new union is entertained. A union
whose recognition is cancelled on the ground specified in
clause (ii) of Section 13 cannot make a fresh application
for a period of three nonths, and if its recognition is
cancel l ed on any other ground it cannot nmake a fresh appli-
cation for recognition for a period of one year from the
date of the cancellation in the latter case wthout the
perm ssion of the Court. In addition to the nenbership
qualification, therefore, the Court has also to satisfy
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itself that the applicant-union is not disentitled to recog-
nition or to apply for recognition, under the other provi-
sions of the Act.

10. As regards the menbership qualification itself, the
Act enjoins that for being recognised, the applicant-union
must have firstly a nenbership of a m ninmumof 30 per cent
of the enployees of the undertaking for the whole of the
period of at |east six cal endar nonths
191
preceding the nonth in which the application for recognition
is made. Wen the applicant-union seeks recognition for
itself by displacing the existing recognised wunion, the
applicant-union has, inaddition, to satisfy that not only
it had 30 per cent of the nenbership during the six cal endar
nont hs i nmedi ately precedi ng the calendar nonth in which it
made its application, but had also a I|arger nenbership
during the said period than the menbership of the recognised
union. ~Even with regard to nenbership, therefore, what has
to be satisfied by the concerned unionis not only its
m ni mum quali fyi ng nmenbershi p  but also its conpeting superi -
ority in it over a continuous specified period. Wat should
further be not lost sight of is the paranount fact that it
is the nmenbership of the worknmen of the union over a period
vouched by the rel evant -docunents and not their vote on a
particular day which under the Act gives the Union its
representative character. It is its representative character
det erm ned by such nmenbership that gives a union a right to
make the applicatioon for recognition. However . overwhel m ng
therefore the vote may be in itsfavour in a ballot, it wll
not entitle a union to recognition under the Act. the recog-
nition by ballot or by any nethod other than that laid down
in the Act is, therefore, alien to the Act.

11. The facts in the present case woul d reveal that what
was done by the Industrial Court was to permit the registra-
tion of the union as a recognised one by a method which was
clearly alien to the Act. The Court in effect allowed the
parties to circunvent the provisions of the Act and by
adopting a sinplistic nethod directed that whoever comanded
a mpjority of votes of the enployees voting on a particular
day, would be entitled to the status of the recognised
union. In effect, therefore, the Court ignored in-particular
the mandatory provisions of Sections 10, 11, 12, 14 and 19
of the Act. Not only that, but by adopting this nmethod, the
Court also failed to find out whether any of those workers
who voted were nenbers of any of the two unions at any time
including on the day of the ballot. This is apart from the
fact that what has to be found out is the exclusive nenber-
ship of the contesting unions continuously over the speci-
fied period, the overl appi ng nenbershi p being ignored.

12. The consent of the parties to follow a procedure
whi ch is agai nst the nandatory provisions of the Act, cannot
cure the illegality. For reasons which we have indicated
earlier the legislature did not opt for the ballot ‘as a
method for determining the representative character of the
union and | aid down an el aborate procedure wth necessary
safeguards, to do so. In the circunstances, to pernit the
parties by consent to substitute a procedure of their own is
in effect to pernit them
192
to substitute the provisions of the Act.

13. Hence, we are of the viewthat the order of the
Industrial Court granting recognition under the Act to the
appel l ant-Union by followi ng the nmethod of ballot is prim
facie illegal being in breach of the provisions of the Act.
The High Court had, therefore, rightly interfered with the
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said order by relying on its earlier decision in the case of
the Maharashtra General Kangar Union, (supra). In the re-
sult, the appeals fail and are disnmissed. The nmatter is
remanded to the Industrial Court for disposal according to
law. It is, however, made clear that if there are any set-
tlenents which have been arrived at between the appell ant-
Union and the respondent-Conpany, they will be allowed to
run their full course. The appellant-Union will not enter
into any settlenment during the pendency of the present
proceedings and if any settlenment is to be entered into, it
shoul d be done only with the consent of the respondent-Union
whi ch has not lost its recognition as yet. There will be no
order as to costs.

N. V. K. Appeal s di sm ssed.
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