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ACT:

I ncome-t ax- Assessnment Proceedi ngs pendi ng- Hyderabad | ncome-
tax Act repeal ed-Penalty, whether an additional tax-If could
be inposed- Appell ate Assistant ~Comm ssioner-jurisdiction--
Assessnent, neaning of-Hyderabad I ncone-tax Act, s. 40-
I ndian Incone-tax Act, 1922 (XI of 1922)-Fi nance Act, 1950
(XXV of 19,50), s. 13.

HEADNOTE:

The I ncome-tax O ficer found that ‘the respondents’ books of
accounts were unreliable and after assessing incone for
Fasli year 1357, corresponding to the year 1946-47, ~issued
notice to the respondents on Decenber 22, 1949, under s. 40
of the Hyderabad I ncone-tax Act to show cause why penalty
should not be levied in addition to the tax and by an order
dated Cctober 31, 1951, directed paynent of the said
penal ty. The State of Hyderabad nerged with the Indian
Union during the pendency of the proceedings “before the
I ncome-tax O ficer and by s. 13 of the Finance Act, 1950,
the Hyderabad Inconme-tax Act ceased to have effect from
April 1, 1950, but the operation of that Act in respect of
| evy, assessnment and collection of incone-tax and super-tax
in respect of periods prior thereto for which liability to
i ncome-tax could not be inposed under the Indian Incone-tax
Act, was saved. The question was whether (a) the Income-tax
Oficer had power on Cctober 31, 1951, to inmpose a penalty
under S. 40(1) of the Hyderabad Incone-tax Act and (b)
whet her the assessee had a right to appeal against the order
of the Incone-tax O ficer inposing penalty and whether the
Appel | ate Assistant Commi ssioner had jurisdiction to hear
appeal s or whether his order was a nullity.

Hel d, that the power of the Income-tax Oficer to inpose a
penalty under s. 40(1) of the Hyderabad Income-tax Act in
respect of the year preceding the date of the repeal of the
Hyderabad |ncone-tax Act was not | ost because by s. 13 of
the Finance Act, 1950,,for the operation by the Hyderabad
I ncome-tax Act in respect of |evy, assessment and coll ection
of income-tax and super-tax in respect of periods prior to
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April, 1951, for which liability to income-tax could not be
i nposed under the Indian Income-tax Act, was saved and so
the proceedings for inposing the penalty could be continued
after the enactnment of s. 13(1) of the Indian Finance Act,
1950.

Hel d, that the appeal against the order of the Incone-tax
O ficer on the ground that he was not conpetent to pass the
order did lie to the Appell ate Assistant Comi ssioner, whose
jurisdiction was not nmade conditional upon the conpetence of
t he

924

Income-tax OFficer to pass the. orders made appeal able; as a
court of appeal he had jurisdiction to determine the

soundness of the conclusions of the Income-tax O ficer
both on the question of fact and law and even as to his
jurisdiction to pass the-order appealed from and his

order was not a nullity.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: -Civil Appeal No. 434 of 1960.
Appeal by special |eave fromthe judgment and order dated
Cct ober 4, 1956, of the Hyderabad H gh Court in I.T.R  No.
116/ 5 of 1954-55.
K. N. Raj agopal Sastri and D. Gupta, for the appellant.
A, V. Viswanatha Sastri, S.N. Andley, ~J. -B. Dadachanji,
Rameshwar Nath and P. L. Vohra, for the respondents.
1961. February 22. . The Judgment of the Court was delivered
by
SHAH, J.-Ms. Bhikaji Dadabhai & Co.-herein. after called
the assessees-owned an oil nill at Khammamathin the area of
the forner State of Hyderabad. For the year of assessnent
Fasli 1357 (Cctober 1, 1946, to Septenber 30, 1947), the
assessees returned an incone of Rs. 50,384/-. The Income-
tax O ficer found that the books of account maintained by
the assessees were unreliable (and by his order dated
February 10, 1950, he assessed their total incone at Rs.
1,63, 131/-. The I nconme-tax O ficer had, before finalising
the assessment, issued on December 22, 1949, a notice to the
assessees under s. 40 of the Hyderabad Incone-tax Act
requiring them to show cause why penalty should not  be
i nposed upon them and by order dated October 31, 1951
directed the assessees to pay by way of penalty Rs. 42, 000/-
in addition to the tax. This order was confirmed in _appea
by the Appellate Assistant Conmi ssioner. In appeal, the
I ncome-tax Appellate Tribunal observed that by virtue of the
provisions of s. 13 (1) of the Indian Finance Act, 1950, the
Hyderabad |ncone-tax Act had ceased to have effect and as
the power to inpose penalty under s. 40 of the Hyderabad
I ncome-tax Act was not saved, the order inposing penalty was
wi t hout jurisdiction, The Tribunal observed;
925
" The Incone-tax Oficer may have been in
error in inmposing the penalty, but there was
no appeal against the order of the Incone-tax
Oficer to t he Appel | ate Assi st ant
Conmi ssioner. Section 42(1) of the Hyderabad
I ncome-tax Act gives a right to an assessee to
appeal if he objects to an order under s. 40
made by an Income-tax O ficer. Section 40
ceased to have effect. There can therefore be
neither an order under s. 40 nor an appea
against the order if an order.has been wongly
made. The remedy of the assessee lies
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el sewhere, and not by way of an appeal to the
Appel | ate Assi stant Comm ssi oner,"
and on that view disnmissed the appeal. At the instance of
the assessees, the follow ng questions were referred by the
Tribunal to the Hi gh Court of Judicature at Hyderabad
1. Vet her on 31-10-1951, the I ncome-t ax Oficer
Warrangal Circle, had the power to inmpose a penalty under s.
40(1) of the Hyderabad I ncome-tax Act in respect of the
assessment for the year 1357 F. ?

2. Whet her the assessee had a right to appeal against the
order of the Incone-tax Officer inposing the penalty ?
3. If the Appellate Assistant Comm ssioner did not have

jurisdiction to hear the appeal, whether the order of the
Appel | ate Assistant Commissioner is a nullity and therefore
the order of the Incone-tax O ficer erroneous, though it may
stand until it is set aside by a conpetent authority ?
The High Court answered the first and the third questions in
the negative and the second question in the affirmative.
The High Court observed that the Appellate Assi st ant
Conmi ssi oner had power to entertain the appeal in which the
guestion of the power of the Incone-tax Officer to inpose a
penalty was chall enged, and the decision of the Appellate
Assi stant Conmi ssioner was not without jurisdiction. The
Hi gh Court al so proceeded in a petition separately filed by
the assessees to direct the Incone-tax Appellate Tribunal to
set aside the order of the Income-tax O ficer inposing a
penalty as a | ogica
926
consequence of the view the Tribunal had taken regarding the
absence of power in the Income-tax Oficer to levy a
penal ty. Agai nst the order passed by the Hi gh Court, this
appeal with special |eave is preferred.
W are in agreement with the High Court that the appeal to
the Appell ate Assistant Conmi ssioner was conmpetent. | Even if
the Income-tax Oficer committed an error in passing the
order inposing penalty because the conditions necessary for
i nvoking that jurisdiction were absent, an appeal / agai nst
his order on the ground that he was not conpetent  to pass
the order did lie to the Appellate Assistant Comi ssioner
The Appellate Assistant Conmissioner is under the Act
constituted an appellate authority against certain orders of
the I ncone-tax Oficer, and exercise of that jurisdiction is
not nade conditional upon the conpetence of the |ncone-tax
Oficer to pass the orders nade appeal able. The Appellate
Assi stant Conmi ssi oner had as a court of appeal jurisdiction
to determ ne the soundness of the conclusions of the |Incone-
tax O ficer both on questions of fact and | aw and even as to
his jurisdiction to pass the order appeal ed from
We are, however, unable to agree with the H gh Court /that
because of the repeal of the Hyderabad I ncome-tax Act by the
Fi nance Act, 1950, the power to inpose a penalty in- respect
of the vyears preceding the date of repeal was | ost. The
State of Hyderabad nerged with the Indian Union during the
pendency of the proceedi ngs before the Incone-tax Oficer
Thereafter the Indian Legislature enacted the Finance Act,
1950, which by sub-section (1) of s. 13 in so far as it is
mat eri al provided:
" If imediately before the 1st day of April
1950, there is in force in any part B
State.... any lawrelating to incone-tax or
super-tax.... that |law shall cease to have
ef fect except for the purposes of the |evy,
assessment and col lection of incone-tax and
super -t ax in respect of any period not
i ncluded in the previous year for the purposes
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of assessnment under the Indian Incone-tax Act,
1922..."
927
Mani festly, by s. 13, the Hyderabad Incone-tax Act ceased to
have effect as fromApril 1, 1950. But the operation of
that Act in respect of |evy, assessnment and collection of
i ncome-tax and super-tax in respect of periods prior thereto
for which liability to Income-tax could not be inposed under
the Indian Income-tax Act, 1922, was saved. The Judicia
Committee of the Privy Council in Conmissioner of |ncome-
tax, Bonbay Presidency and Aden v. Messrs. Khenthand Randas
observed
" One of the peculiarities of nbst |ncone-tax
Acts is that the word 'assessnent’ is used as
nmeani ng sonetines the computation of incone,
soneti nes the deternination of the ampbunt of
tax payable and sonetinmes the whole procedure
laid down in the Act for inposing liability
upon the tax payer."
The Hyderabad Income-tax Act also wused the expression”
assessnent " in different senses. In certain sections, for
instance ss. 31 and 39 the expression is used as in the
sense of nere conputation of income; in other sections it is
used in the sense of determnation of liability and in
certain other sections in the sense of nmachinery for
inmposing liability +and procedure in that  behalf."By the
Fi nance Act, 1950, the Hyderabad  Inconme-tax Act was
expressly kept alive.in respect of periods which include the
assessment year in question for purposes of |evy, assessnent
and col l ection of income-tax. ~The Hi gh Court expressed the
view that the word "assessnent” in S. 13 (1) included the
whol e procedure for inposing liability upon the taxpayer but
not to the procedure for inposing a penalty. They' thought
that the Hyderabad | ncone-tax Act dealt with liability to
pay income-tax and penalty in distinct provisions, both
relating to inposition and recovery and that |if the
Legi sl ature had intended to keep alive the Hyderabad | ncone-
tax Act for all purposes including the levy of penalty wth
respect to any particular year or years of assessnment, it
could have said so in terns clear and unanbi guous instead of
l[imting the operation only to " levy, assessnent and
collection.” In the view of the H gh Court, —inposition of
penal ty
(1) (2938) L.R 65 1.A 236; [1938] 6 |I.T.R 414.
928
was not a necessary concomtant or incident of the  process
of assessnent, levy and collection of tax.
The High Court proceeded upon the view that by | saving the

Hyder abad Income-tax Act for the purposes.  of I evy,
assessnent and collection of income-tax, t he entire
procedure for inmposing liability to pay tax “and. for

collection of tax was saved, but penalty not being tax,
provisions relating to inposition of and collection of
penalty did not survive the repeal of the Hyderabad | ncone-
tax Act.
This Court considered in C. A Abrahamv. The Incone-tax
Oficer, Kottayan(1l) the question whether the expression "
assessnment " as used in s. 44 of the Indian Inconme-tax Act
i ncl uded the procedure for inposition of penalty in respect
of a dissolved firmand it was observed:
"The expression ’'assessnent’ used in these
sections (provisions of Ch. [V of the Indian
Income-tax Act) is not used nerely in the
sense of conputation of income and there is in
our judgnent no ground for holding that when
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by s. 44, it is declared that the partners or

nenbers of the association shall be jointly
and severally liable to assessment, it is only
i nt ended to decl are t he liability to

conputation of incone under s. 23 and not to
the application of the procedure for
declaration and inposition of tax liability
and the machinery for enforcenent thereof. By
s. 28, the liability to pay additional tax
which is designated penalty is inposed in view
of the di shonest or contumaci ous conduct of
the assessee.”
This court regarded penalty as an additional tax inposed
upon a person in view of his dishonest or contunacious
conduct . It is true that under the Hyderabad Incone-tax
Act, distinct provisions are made for recovery of tax due
and penalty, but - that in our judgment does not alter the
true character of penalty inposed under the two Acts. Nor
are we able to agree that because in respect of the Sea,
Custons. '‘Act, 1878, the Indian Tariff Act, 1934, the Land
Custons Act, 1924, the Central Excise and Salt Act, 1944,
and the Indian Post Ofices Act, 1898, which were extended
(1) [1961] 2 S.C.R 765.
929
to the whole of India by s. 11 of the Finance Act, 1950, and
the provisions corresponding thereto were repealed by the
proviso, and it was expressly provided that the previous
operation of the 'corresponding law or any penal ty,
forfeiture or punishnent ordered in respect of  an offence
commtted against any such | aw or any investigation, |ega
proceedi ng or remedy in respect of such penalty, forfeiture
or puni shnent or any such investigation, |egal proceeding or
renmedy may be instituted, continued or enforced and any such
penalty, forfeiture or punishment may be inmposed as if the
Act had not been passed, that under sub-s. (1) of s. 13 it
was intended to prohibit the authorities otherw se conpetent
in that behalf fro' commencing or ‘continuing the proceeding
for levying penalty even if the circunstances justify such a
cour se. The schenme of the statutes specified ins. 11 and
which are repealed by sub-s. (2) of s. 13 are somewhat
different from the schene of the Indian Incone-tax Act.
Because by sub-s. (1) of s. 13 of the Finance Act, 1950, the
Hyder abad I ncone-tax Act was to cease to operate as on April
1, 1950, except for the purposes of levy, assessment and
collection of income-tax and super-tax, whereas in respect
of other Acts specified in s. 11 substantially provisions
simlar to those contained ins. 6 of the General C auses
Act were enacted, an intention that proceedings for penalty
may be commenced and continued under the Acts specified in
S. 11, whereas no such proceedings may be conmenced or
conti nued under the Hyderabad Income-tax Act s not
indicated. W are of the viewthat the H gh Court erred in
hol di ng that the proceedings for inposing the penalty could
not be continued after the enactnment of s. 13 (1) of the
Fi nance Act, 1950.

The appeal will therefore be allowed and the answer to the
first question will be recorded in the affirmative,. On the
view taken by us, it is unnecessary to pass,any orders on
the petition under Art. 226 of the Constitution which was
presented to the High Court. The appellant will be entitled
to his costs of the appeal in this Court and in the Hgh
Court.

Appeal al | owed.
930
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