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| ncone-tax-Di vidend, tax on-Distribution of accumul at ed

profits of previous years-" Previous years", neaning of-
I ndi an I ncome-Tax Act, 192-2 (XI O 1922), ss. 2(6A) (c)
and 2(ii).

HEADNOTE

The appellant, a resident of the once i ndependent State of
Udai pur, held 266 shares in the Mewar |ndustries /Ltd., a
conpany registered in that State. There was no lawin the
State of Udai pur inposing tax on inconme and it was on’ Apri
1, 1950that for the first time the residents of Rajasthan
in which the State had merged, becane |liable to pay such “a
tax. On January 18, 1950, the Conpany went into |iquidation
and on April 22, 1950, -the liquidator distributed a portion
of the assets anobng the shareholders, the appel lant
receiving a sumof Rs. 26,000. This sum- represented the
undi stributed profits of the conpany which had  accrued
during the six accounting years preceding the |iquidation
The income-tax authorities included this sumin the taxable
income of the appellant for the assessnent year 1051-52
holding that it was dividend as defined in S. 2(6A)(c) of
t he I ndi an I ncome-tax Act. Under S. 2(6A)(c) t he
di stribution of accunul ated profits which arose during the "
six previous years " preceding the date of |iquidation-
woul d be dividend. Section 2(1) defined " previous year "
to nean the year which was previous to.the assessnent year
The appellant contended that " previous vyears " in S
2(6A)(c) must be read in the light of the definitionis S
2(1) and as in the present case there had been no |aw
imposing a tax prior to April 1, 1950, the profit for the
years 1943-44 to 1948-49 cannot be held to be profits which
" arose during the six previous years ", and consequently
could not be taxed as dividend as defined in S. 2(6A)(c) of
the Indian | nconme-tax Act.

Held, that the said sumwas dividend within the meaning of
S. 2(6A)(c) of the Act and was liable to tax. The
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definitions givenin S 2 O the Act applied unless there
was anythi ng repugnant in the subject or context. It would
be repugnant to the definition of " dividend " in s.
2(6A)(c) to inport into the expression " six previous years
" the definition of " previous year " in s. 2(ii) of the
Act. By the expression "previous years " in s. 2(6A)(c) of
the Act was neant the financial years preceding the year in
whi ch |iquidation took-place.

Comm ssioner of Incone-tax, Madras v. K. Srisivasan and
Gopal an, [1953] S.C.R 486, referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON:- Civil Appeal No. 433 of 1957.
Appeal fromthe judgnment and order dated August 24, 1956, of
the Rajasthan Hi-gh Court at Jodhpur in Cvil Msc. Case No.
17 of 1955.

B. D. Sharma, for the appellant.

A N. Kripal, R H Dhebar and D. Gupta, for the

r espondent

1958. Cctober 17. The Judgnent of the Court was delivered
by

VENKATARAMA Al YAR J.-This is an appeal against the judgnment
of the Hi gh Court of 'Rajasthan in a reference under s. 66(1)
of the Indian Incone-tax Act, 1922, hereinafter referred to
as the Act.

The facts, so far as they are material, are these The
appellant is a resident of what was once the independent
State of Udaipur. There was in that State a Conpany called
the Mewar Industries, Ltd., registered under the provisions
of the lawin force in that State, and the appellant held
266 shares in that Conpany. On - January 18, 1950, the
Conpany went into liquidation, and on April 22, 1950, the
liquidator distributed a portion of the assets anpbng the
sharehol ders, and the appellant was paid a sumof Rs. 26,000
under this distribution. 1t is common ground that this sum
represents the undistributed profits of the Conpany  which
had accrued during the six accounting years —preceding the
i qui dati on. It should be nentioned that there was in the
State of Udai pur no | aw i nposing tax on income, and that it
was only wunder the Indian Finance Act, 1950 that the
residents of the State of Rajasthan, in which the State  of
Udai pur had nmerged, becanme liable for the first time to pay
tax on their income. That Act came into force on April 1,
1950. We are concerned in these proceedings with the
assessment of tax for the year 1951-52, and that, under s. 3
of the Act, has to be on the incone of the previous year
i.e., 1950-51. Now, the dispute in the present case rel ates
to the sum of Rs. 26,000 paid by the liquidator- to the
appellant on April 22, 1950. By his order dated July 3,
1952, the Income-tax O ficer held
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that this was dividend as defined in s. 2(6A)(c) of the Act
and included it in the taxable income of the appellant in
the year of account. The appellant took this order in
appeal to the Appellate Assistant Comm ssioner who by his
order dated January 12, 1953, <confirmed the assessnent.
There was a further appeal by the appellant to the Appellate
Tribunal, who also dismssed it on Novenber 10, 1953. On
the application of the appellant, the Appellate Tribuna
referred the foll owi ng question for the decision of the High
Court:

" Wiether on the facts and in the circunstances of this
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case, the aforesaid sumof Rs. 26,000 was |liable to be taxed
in the assessee’s hands as dividend within the neaning of
that termin s. 2(6A)(c) of the Indian Income-tax Act."

The reference was heard by Wanchoo, C. J. and Mdi, J. who
by their judgnent dated August 24, 1956, answered it in the
affirmative. It is against this judgnment that the present
appeal has been -preferred on a certificate granted by the
H gh Court under s. 66A(2) of the Act.

The sole point for deternmination in this appeal is whether
the sum of Rs. 26,000 received by the appellant on April 22,
1950, is dividend as defined in. s. 2(6A)(c) of the Act.
That definition, as it stood on the relevant date and
omtting what is not nmaterial, was in these terns:

" 6(A) 'dividend includes-

(a) any distribution by a conpany of accumulated profits
whet her capitalised or not if such distribution entails the
rel ease by the company to its shareholders of all or any
part of the assets of the conpany ;

(c) any di'stribution nade to the sharehol ders of a conpany
out of accumul ated profits of the conpany on the Iiquidation
of the conpany:

Provided that only the accunulated profits so distributed
which arose during the six previous years of the conpany
preceding the date of |iquidation shall be so included;".
207

The definition of " /previous year as givenins. 2(I 1),
omtting what is not material, is as follows:

" Previous year " neans in respect of ‘any separate source of
i ncomre, profits and gains

(a) the twelve nonths ending onthe 31st day of March next
preceding the year for which the assessnent is to be
made. . . "

On these provisions, the contention of the appellant is that
under the definition in s. 2(6A)(c) the assets of a | conpany
distributed after it has goneinto liquidation wll be
dividend only if they represented the profits / thereof
accunul ated during the six previous years preceding the date
of the liquidation, and that, in the present case, though
the amobunts distributed cane out of the accurmul ated profits
of the Conpany, those profits had not been accunulated

within the six previous years of the liquidation of the
Conpany. It is not in dispute that the profits which were
di stributed had been accunul ated during the years 1943-44 to
1948-49, i.e., during the six years preceding the |iquida-
tion. The point in controversy is whether-those years can
be said to be " previous years " within s. 2(6A)(c) of the
Act . The appellant contends that " previous year " as

defined in s. 2(1 1) of the Act means the year which is
previous to the assessnment year, that accordingly when there
is no year of assessnent, there can be no previous /year
that construing the words " six previous years “* in s.
2(6A)(c) in the light of the definition of "previous | year"
ins. 2(I 1) of the Act, the years 1943-44 to 1948-49 cannot
be held to be previous years, because the Indian |ncone-tax
Act cane into force in the State of Rajasthan only on Apri
1, 1950, and prior to that date there was at no tine any |aw
i mposing tax on income in the State of Udai pur, that there
was therefore no year of assessnent, and that, in consequ-
ence, the sumof Rs. 26,000 received by the appellant on
April 22, 1950, is not a dividend as defined in s. 2(6A)(c).
The contention of the respondent which has been accepted by
the I ncone-tax authorities and by the | earned Judges in the
Court below is that the expression " six previous years" is
used in s. 2(6A)(c) not in the technical and restricted
sense in which the
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words " previous year " are used in s. 2(11) of the Act, and

that, in the context, it means six consecutive accounting

years preceding the liquidation of the conpany. The

guestion is which of these two interpretations is the right
one to be put on the | anguage of s. 2(6A)(c).

The argunent of M. Sharma for the appellant is that s.
2(11) having defined the neaning which the expression
"previous year" has to bear in the Act, that neaning shoul d,
according to the well-settled rules of construction, be
given to those words wherever they mnmight occur in the
statute, and that that is the neaning which nmust be given to
the words " six previous years " ins. 2(6A)(c). It is to
be noticed that the definitions given ins. 2 of the Act
are, as provided therein, to govern " unless there is

anything repugnant in the subject or context ". Now, the
appel | ant contends- that the words " unless there is anything
repugnant = " are nuch nore enphatic than words such as "
unl ess the subject or context otherw se requires ", and that

before the definition in the interpretation clause is
rej ected as repugnant to the subject or context, it nust be
clearly shown that if that is adopted, it wll Jlead to
absurd or anomml ous results: And our attention was invited
to authorities in which the above rules of construction have
been laid down. It~ is unnecessary to refer to these
deci sions as the rules thensel ves are established beyond al
controversy, and the point to be decided ultimately is
whether the application of the definition ins. 2(1 1) s
repelled in the context of s. 2(6A)(c).

Turning to the |anguage of s. 2(11), we _have this that
according to the definition contained therein, "  previous
year " is the vyear which is previous to the vyear of
assessment, and that neans that there can be only one
previous year to a given year of assessnent. Wen s. | 2(6A)
(c) speaks of six previous years, it is obvious that it uses
the expression previous year " in a sense different from
that which is given to it ins. 2(l 1), because it would be
a contradiction in terns to speak of six previous'years in

relation to any specific assessnent year. It ~was ~argued
that under s. 13(2) of
209

the General O auses Act, 1897, words in the singular should
be read as including the plural, and that, therefore, the
definition of "previous year" ins. 2(l 1) could be read  as
nmeaning " previous years ". But s. 13 only enacts a rule of
construction which is to apply " unless there is ~-anything
repugnant in the and to read a previous year "in s. 2(l
1) would be to nullify the previous year " enacted therein
and such a construction nmust therefore be rejected as
repugnant to the context. It was then suggested that al
the six previous years mght be regarded as previous each to
the next following year if that was itself a vyear of
assessment, and that such a construction woul d, consistently
with the contention of the appellant, give full effect to
the definitionins. 2(11) of the Act. But this argunent
overl|l ooks that while there may be several preceding years to
a given year of assessnent there can be only one previous
year in relationto it, and that it would nmake no sense to
speak of six previous years with reference to a year of
assessment. W are satisfied that it would be repugnant to
the definition of " dividend " ins. 2(6A)(c) to inport into
the words six previous years " the definition of previous
year" in s. 2(1 1) of the Act.

An examination of the policy underlying s. 2(6A)(c) also
| eads to the sane conclusion. Wen a conmpany makes profits
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and instead of distributing themas dividend accumulates
themfromyear to year and at a later date distributes them
to the shareholders, the ambunts so distributed would be
di vidend under s. 2(6A) (a), but when a company whi ch has so
accunmul at ed the profits goes into |iquidation bef ore
declaring a dividend and the liquidator distributes those
profits to the shareholders, it was held in Comm ssioners o
I nl and Revenue v. Burrell (1) that such distribution was not
a dividend because when once |iquidation intervenes, there
was no question of distribution of dividends, and all the
assets of the conpany renmaining after the discharge of its
obl i gations were surplus divisible anmong

(1) (1924) 9 T.C. 27-
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the sharehol ders as capital. It was to renmove this anomaly
that the Indian legislature, following sinmlar |egislation
by British Parlianment in'the year 1927, enacted s. 2(6A) (1)
in 1939. The effect of this provision is to assimlate the
di stribution of accunulated profits by a liquidator to a
simlar. ‘distribution by a conpany which is working; but
subject to this limtation that while in the latter the
profits distributed w1l be-dividend whenever they m ght
have been accunul ated, in the fornmer such profits would be
dividend only in 'so far as they came out of profits
accunul ated within/six years prior to liquidation. Now, the
reason of it requires that those years nust be a cycle of
six years preceding the liquidation, arid that is what is
nmeant by the words " previous years ". It was argued for the
appellant that if that was what was intended by the
| egi sl ature, that was sufficiently expressed by the words "
preceding the Iliquidation ", and that the words  previous
years " woul d be redundant. But the words precedi ng years "
woul d have neant cal endar years, whereas the accounting
years of the conpany for ascertai nnent of profits and |oss
m ght be different fromthe calendar years, and the words "
previous year " would be nore appropriate to connote the
financial year of a company. Now, it should be nentioned
that when a conpany in liquidation distributes its current
profits,, that would also be not dividend as held in
Burrell’s case (1), and the law to that extent has been |eft
untouched by s. 2(6A)(c). And it has accordingly been held
by the High Courts that the current profits of a conpany in
liquidation which are distributed to the shareholders are
not dividend within s. 2(6A)(c), Vide Appavu Chettiar v.
Conmi ssi oner of Incone-tax (2) and G rdhardas & Co. Ltd. .
Conmi ssioner of Incometax (3). Ther ef ore, accunul at ed
profits which are sought to be caught in s. 2(6A) (c) would
be the profits accumulated in the financial years preceding
the year in which the |iquidation takes place, and it is

this that is sought to be expressed by the words " _previous
years " in s. 2(6A) (c). In the present case;,  as the
Conpany went into |iquidation on January 18, 1950,

(1) (1924) 9 T.C 27. (2) [1956] 29 I.T.R 768
(3) [1957] 3i I.T.R 82.
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excluding the current year which comenced on April 1, 1949,
the six previous years will be the years 1943-44 to 1948-49.
So far, we have considered the question on the |anguage of
s. 2(6A)(c) and the policy underlying it. On behalf of the
respondent, certain authorities were cited as supporting his
contention that the expression it previous years " in s.
2(6A) (c) is not to be interpreted in the sense in which the
expression " previous year" is defined ins. 2(1 1) of the
Act. It is sufficient to refer to one of them -and that is
the decision of this Court in Conmm ssioner of |ncone-tax,
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Madras v. K. Srinivasan and K Gopalan (1). There, the
point for decision was as to the interpretation to be put on
the words " end of the previous year " in s. 25, sub-ss. (3)
and (4) of the Act which dealt with discontinuance of or
succession to a business, and it was held that t he
expression " previous year " in those provisions neant an
accounting year expiring i mediately preceding the date of
di sconti nuance or succession. The decisionis not itself
rel evant to the present discussion, but certain observations
therein are relied on as bearing on the point now under
consi der ati on. Mahaj an, J. delivering the judgnent of the
Court observed:

" The expression 'previous year’ substantially neans an
accounting year conprised of a full period of twelve nonths
and usual ly corresponding to a financial year preceding the
financial year of assessnment.. It also neans an accounting
year conprised of a full period of twelve nonths adopted by
the assessee for mmintaining his accounts but different from
the financial® year and preceding a financial year. For
purposes - of the charging -sections of the Act unl ess
ot herwi se- provided for it is co-related to a year of
assessment inmmediately following, but it is not necessarily
wedded to an assessnent year in all cases and it cannot be
said that the expression ’previous year’ has no neaning
unless it 1is used inrelation to a financial year. In a
certain context it may well nean a conpleted accounting year
i medi ately precedi ng the happeni ng of a conti ngency."

() [1953] S.C.R 486, 501
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The |earned Judges in the Court bel ow have relied on these
observati ons, and quite rightly, as supporting their

concl usion that the expression Si X previous years in. s.
2(6A) (c) nmeans only the six accounting years of a conpany
precedi ng the date of |iquidation

The appel | ant sought to raise one other contention, and that
is that the Indian Conpanies Act came into operation in the
Udai pur territory on April 1, 1951, only by force of the
Part B Stater, Laws Act (111 of 1951), that during the
rel evant period the Mewar Industries Ltd. was not a conpany
as defined in s. 2(5A) of the Act, and that therefore the
distribution of assets nade by that Conpany on April 22,
1950, could not be held to be a dividend as defined in s. 2
(6A) (c). But that is not a question which was referred for
the opinion of the Hi gh Court under s. 66(1) of the Act; nor
is it even dealt with by the Tribunal and therefore cannot
be said to arise out of its order. Moreover, whether the
Mewar | ndustries Ltd., is a Conmpany as defined inthe Indian
Income-tax Act is itself a question over which the parties
are in controversy. The definition of " Conpany " under the
Indian Inconme-tax Act has undergone several changes' from
time to time, and on the relevant date it stood as foll ows:

" 2(6) 'Conpany’ -neans

(i) any Indian Conpany or

(ii) any association, whether incorporated or not and
whet her I ndian or non-Indian, which is or was assessable  or
was assessed as a conpany for the assessment for the year
endi ng on the 31st day of March, 1948, or which is declared
by general or special order of the Central Board of Revenue
to be a conpany for the purposes of this Act."

It is contended for the respondent that the Mewar Industries

Ltd., was an association which was assessable as a Conpany
for the vyear ending March 31, 1948, and that it was, in
fact, assessed; but the appellant disputes this. As the
point turns on disputed question of fact., it cannot be

allowed to be raised at this stage.
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In the result, we hold that the sumof Rs. 26,000 received

by the appellant on April 22, 1950, ",as dividend as defined
ins. 2(6A) (c) of the Act and is chargeable to tax.

The appeal fails, and is dismssed with costs.

Appeal dism ssed.




