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ACT:

H ndu LawJoint famly property-Sale by father and M nor
son- Whet her binding on m nor son- Legal necessity for part
of sale consideration-If alienation justified- Interpretion
of sale deed-- If transfers cultivatory right in Sir also-C
P. Tenancy Act, 1920 (C.. P. 1 of 1920), s. 49 (1).

HEADNOTE

R and his father executed a sale for Rs. 50,000/- transfer.
ring 16 annas interest in two villages belonging to the
joint famly ,together with sir and khudkashat lands........
as well as the cultivated and the uncultivated lands in the
village with all the rights and privil eges". Subsequent | y.
R filed a suit to set aside the sale on the grounds that
actually he was a m nor when he executed the sale deed and
that the legal necessity was only for Rs. —45,000/-. He
further contended that the cultivatory rights in the sir
| ands were not transferred and cl ai nred possessi on over them
Held, that the alienation was for |egal necessity and was
valid and binding, The alience was only required to
establish | egal necessity for the transaction and it was not
necessary for him to show that every bit of the
consi deration was applied for neeting famly necessity. ' The
transaction being for legal necessity the father was
conpetent to execute the sale deed binding on the entire
famly and the joining of R even though he was a ninor, did
not affect its validity or binding character.
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Sri Krishan Das v. Nathu Ram 1. L. R 49 All. 149 (P. C)
and Nainmat Rai v. Din Dayal, 1. L. R 8 Lah. 597 (C) relied
on.

Grarib-Ulah v. Khalak Singh, I. L. R 25 AlIl. 407 (C.)
Kanti Chunder CGoswam v. Bisheswar CGoswami, 25 Cal.585 Biraj
Nopani Pura Sundary Dasee, 42 Cal. 56 (P. C.), referred to.
Hel d, further, that cultivating rights in the sir |lands bad
al so been expressly transferred to the vendees by the sale
deed. The provisions of s. 49 (1) of the C. P. Tenancy Act,
1920, that there nust be an express agreement between the
transferor and the transferee concerning the transfer of the
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cultivating rights in sir land are satisfied where the sale

deed not only transferred sir and Khudkashat | ands,
cultivated and wuncultivated lands but transferred these
properties along wth "all rights and privileges", since

they would include cultivating rights in sir |and.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 49 of 1958.
Appeal fromthe judgnment and decree dated April 17, 1954, of
the former Nagpur Hi gh Court in F. As. Nos. 95 and 103 and
1946.

S. P. Sinha, Yogeshwar Prasad and M 1. Khowaja, for the
appel | ant s.

Achhru Ram and Ganpat Rai, for respondents Nos. 1 (a) to 1
(d), (2) and 4.

1962. April 10.- The Judgnent of the Court was delivered by
MUDHOLKAR, J.-This~ is an appeal by certificate from the
decree of - the "High Court  of Nagpur di smi ssing t he
appel l ants’ suit for setting aside sale of two villages
mauza Amal di hi and nouza Gondhani situate in Mungali tehsil
district Bilaspur.

It is comon ground that the two villages, along wth
several others, were the Joint famly property of the
appel l ant,- and their father the third
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def endant, Gorelal. ' On April 8, 1944, Corelal, acting for
hinself and as guardian of his mnor son Bal r andas,
appellant No. 2 and Radhakrishnadas, appellant No. 1
descri bing hinself as a nmmjor executed a sale deed in favour
of two persons, Pandit Raml al, son of Mdtiram defendant No.
2 and Kaluramthe first defendant fora consideration of Rs.

50, 000/ -. It was stated in the sale deed that t he
executants were transferring full 16 annas interest in the
village Amaldihi and Gondkham ', together wth sir and

khudkast | ands, grass, kothar padia gochar rivers, brooks,
wel | s, tanks, bandkies, orchards and gardens and houses and
the like, as well & s the cultivated and the uncultivated
lands in the village with all the rights and privileges."
The entire sixteen annas share in mauza Gondkham -and twelve
annas share in mauza Amal di hi was sold to Kaluram for ~ Rs.
37,500/- and the remaining four annas share of Amaldihi to
Pandit Ramial for Rs. 12,500/-. OQut of the consideration of
Rs. 50,000/- a sumof Rs. 30,491/8/- was kept with Kal aram
for satisfying a nortgage decree obtained against the famly
by one Gayaramin respect of these two village; as’ well as
two other villages. Simlarly a further anmunt of Rs.
2,000/- was allowed to be retained by Kaluramfor paying the
| and revenue due in respect of these villages. The bal ance

of the anpbunt was received in cash. It was further stated
in the sale deed that this anpbunt was required for
per f orm ng t he marri ages of the appel | ant No. 1

Radhakri shnadas and CGorel al’s daughter Ranjibai, who were
both stated to be mpjors. The possession of the property
sold was handed over to the defendant 1 and 2 who are
respondents 1 and 2 to the appeal

On May 5, 1945, the two appellants instituted a suit out of

whi ch this appeal arises. It was contended in the suit that
since the incone of the
651

famly was Rs. 7,000/. per year, considerable savings could
be mde out of it after defraying the expenses of the
famly. There was, therefore, no necessity for executing
the sale deed. It was further stated that the consideration
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for the sale was extrenely low, bearing in mnd the val ue of
the two villages. It was further stated that the appellant
No. | who was one of the executants of the sale deed was in
fact a minor on the date of its execution and, therefore,
the document is void in so far as his interest in the
property sold is concerned. It was then stated that the
sal e deed did not purport to transfer the cultivating rights
inthe sir lands in the two villages and, therefore, in any
case only the proprietary interest inthe sir land could
pass to the respondents 1 and 2 under the sale.

The trial court negatived the appellants’ contention about
the want of |egal necessity for the sale and found as a fact
that Rs. 10,000 were required for the narriages of the
appel lant No. 1 and his sister Ranjibai, Rs;. 7, 508-8-0 for
paying various creditors, Rs. 1,655-2-0 for the paynent of
 and revenue and the bal ance to satisfy the nortgage decree
of Gayaram Sao. It, however, found that the appellant No. 1
was a mnor at the date of the execution of the sale deed
and that its execution by himwas void and ineffective. But
it held that he is bound by the sale deed as his father
Corelal, ~who is respondent No. 3 to the appeal, is to be
deemred to have executed the sale deed as Manager of the
famly. 1t, however, ‘upon a construction of the sale deed,
came to the conclusion that cultivating rights in sir were
not transferred thereunder and, therefore, passed a decree
in favour of the appellants for possession of the sir |[|ands
in the suit as these | ands had becone their - ex-proprietary
occupancy |ands by wvirtue of s. 49 (1) of the C. P. Tenancy
Act, 1920 (C. P. 1 of 1920). The appellants preferred an
appeal before the Hi gh Court against that part of the decree
whi ch di sm ssed their claim
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for the possession of their share in the villages. The
respondents 1 and 2 preferred a cross-appeal. These appeals

were heard together and while the appellants’ appeal was
di sm ssed, that of the respondents was all owed.

Before us M. S. P. Sinha accepts the position that Rs.
45,000/. out of the consideration of Rs. 50,000/- was in
fact for debts binding on the fanily, but contends that even
so it cannot be said that there was |egal necessity for the
sal e. H's argument is that a sumof Rs. 5,000 or so for
whi ch, according to him legal necessity had not been
established was not a negligible part of the consideration
of Rs. 50, 000/ -. This argunment is based upon a
m sapprehension of the true |legal position. 't is well
establ i shed by the decisions of the Courts in Indiaand the
Privy Council that what the alience is required to establish
is legal necessity for the transaction and that it is. not
necessary for him to show that every bit of the
consi deration which he advanced was actually applied for

neeting famly necessity. In this connection we may
refer to two decisions of the Privy Council. One 'is Sri
Krishan Das v. Nathu Ram (1). |In that case the considera-
tion for the alienation was Rs. 35,000/-. The alience was

able to prove that there was | egal necessity only to the
extent of Rs. 3,000/- and not for the bal ance. The Hi gh
Court hold that the alienation could be set aside upon the
plaintiff's paying Rs. 3,000/- to the alience. But the
Privy Council reversed the decision of the H gh Court
observing that the Hi gh Court had conpletely m sapprehended
the principle of law applicable to a case of this Kkind.
What the alience has to establish is the necessity for the
transacti on. If he establishes that then he cannot be
expected to establish how the consideration furni shed by him
was applied by the alienor. The reason for this, as has
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that the
(1) | L.R 49 All. 149 (P.C)
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alience can rarely have the neans of controlling and
directing the actual application of the noney paid or
advanced by him unless he enters into the nmanagenent
hinsel f. This decision was followed by the Privy Council in
Niamat Rai v. Din Dayal where at p. 602 and 693 it has
observed
"It appears fromthe judgment of the |earned
Judges of the H gh Court that if they had been
satisfied ‘that the whole of the Rs. 38, 400
paid out of the sale proceeds was paid in
di scharge of = debts incurred bef ore t he
negoti ati on ~of sale, they would have been of
opi nion that the sale ought to have been
upheld. ~Wth this conclusion their Lordships
agree, but they are of opinion that undue
i nportance was attached by the | earned Judges
to the question whether sone of the paynents

where nmade in discharge of debts

the interval between the negotiation of the
sal e/and 't he execution of the sale deed. Even
if there had been no joint fanily business,
proof that the property had been sold for Rs.
43,500 to satisfy pre-existing debts to the
amount. of Rs. 38,000 woul d have been enough to
support - the sale without showing how the
bal ance had been applied, as held by their
Lordships in the recent case of Krishan Das v.
Arathu Ram (2) "
Both these decisions stale the correct legal position, M.
Si nha’ s argunent nust, therefore, be rejected.
Hi s next ar gunent is that the appel | ant No. 1
Radhakri shnadas havi ng been found to be a mnor on the date
of the transaction, that transaction cannot bind hi s
i nterests. If the appellants’ father, Gorelal, who was
admittedly the nanager of the family, had not joined in the
sale deed, the appellant No. 1 could have contended with
profit that the transaction does not bind him As it is,
his joining
(1) 1. L. R 8 Lah. 597 (P.C)
(2) 1 L. R 49. Al. 149 (P.C)
654
as an executant in the sale deed does not- nake any
di fference. The fact that sal e deed had been executed . al so
by his father who was the nmanager of the famly  nmkes the
transaction binding upon himjust as it is admittedly
bi ndi ng upon his brother, the second appellant, who was then
a mnor. M. Sinha, however, contended that the fact that
the appellant No. | was required by the alience, respondents
1 and 2. tojoinin the transaction clearly shows that
Gurelal in executing the sale deed did not and could not act
for him W cannot accept the argument. For ascertaining
whet her in a particular transaction the nmanager purports to
act on behalf of the family or in his individual capacity
one has to see the nature of the transaction and the purpose
for which the transaction has been entered into. A manager
does not cease to be a manager nerely because in the tran-
saction entered into by hima junior nenber of the famly,
who was a major, or believed to be a najor al so joined. It
is not unusual for alienees to require nmajor menbers of the
famly to join in transactions entered into by nanagers for

i ncurred
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ensuring that later on no objections to the transaction are
raised by such persons. Further, such circunstance is
rel evant for being considered by the court while determ ning
the existence of legal necessity for such a transaction
But that is all. Here we find that Gorelal acted not nerely
for hinmself but also expressly for his mnor son appellant
No. 2. The npney was required partly for paying antecedent
debts, partly for paying public demands, partly for paying
other <creditors and partly for performng the marriages of
appellant No. 1 and the latter’s sister Ranji bai. It is
thus clear that Rs. 45,000/- out of the consideration of Rs.
50, 000/ - were required for the purposes of the famly. Even
where such a transaction has been entered into solely by a
manager it would be deened to be on behalf of the fanily and
bi nding on it. The position is not worsened by the fact that
655
a junior nmenber joins in the transaction and certainly not
so when the joining in by such junior nenber proves abortive
by reason if the fact that nenber has no capacity to enter
into the transaction because of his mnority. In this
connecti on we may nmake a nention of three decisions GCharib-
Ulah v. Khalak Singh (1); Kanti Chunder Goswanmi V.
Bi sheswar Goswam (2); Bijrai Nopani v. Pura Sundary Dasee
(3) each of which proceeds upon the principle that if one of
the executants to asale deed or nortgage deed has the
capacity to bind the whole estate, the transaction will bind
the interest of @ all persons who have interest in that
estate.
We have, therefore, no doubt that the second contention of
M. Sinha is equally devoi d of substance.
Lastly, M. Sinha contended that the H gh Court was in error
in reversing the decree of the trail court in'so far as the
sir land is concerned. He has laid particular stress on the
fact that the sale deed at no place says in express  terns
that cultivating rights in sir land have al so been trans-
ferred and said that the absence of such a recital 'in the
sal e deed clearly entitles the alienor to retain possession
of the sir land, under the exception set out in cl. (a) of
s. 49 (1) of the C. P. Tenancy Act.  The rel evant portion of
s. 49(1) of the Act runs thus:

"A proprietor who |oses under a transfer

his right to occupy his sir land as a
proprietor, shall, at the date of such |oss,
becorme an occupancy tenant of such sir | and

except in the follow ng cases,

(a) when a transfer of such sir land is made

(1) I.L.R 25 Al'l. 407,415 (P.C.) (2)

25 Cal. 58S F.B.

(3) 42 cal. 56 (P.C)
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by him expressly agreeing to transfer his

right to cultivate such sir land........
VWhat this provision no doubt requires is an express
agr eenment between the transferor and the transferee
concerning the transfer of the cultivating rights in sir
I and. We have already quoted the Precise | anguage used in
t he docunent describing the interest which has been
transferred under the sale deed. The recital shows that the
executant of the sale deed not only transferred sir and
khudkast |ands, <cultivated and uncultivated |ands, but

transferred these properties along with "all rights and
privileges". |If the intention was not to transfer the cul-
tivating rights in sir lands the concluding words were not
necessary. Each interest which has been specified in the

recital is governed by the concluding words ,all the rights
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and privileged contained in that recital. In the absence of
these words what woul d have passed under the sale deed, in
so far as the sir land is concerned, would have been only
the proprietary interest in that land. The question is,
what is the effect of the addition of those words ?
According to M. Sinha they only enphasise the fact that the

entire proprietary in the sir land is transferred. If we
accept the interpretation then those words woul d be rendered
oti ose. That woul d not be the right way of interpreting a
formal docunent. To look at it in another way, where a
person transfers sir lands together with "all rights and

privileges"” therein he transfers everything that he has in
that Iand. which Miust necessarily include the cultivating
right. It would follow fromthis that where there is a
transfer of this kind no kind of interest insir land is
left in that person thereafter. M. Sinha further said that
when the statute requires that cultivating rights in sir
| and nust be expressly transferred it makes it obligatory on
the parties to say clearly in the docunents that cultivating
rights in the sir |land have al so been transferred. W see
no reason-for placing
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such an interpretation on the provisions of cl. (a) of s.
49(1) of the C. P. Tenancy Act. Wuen it says that the
transfer of cultivating rights in sir land has to be nmde

expressly all that it neans is that ‘a transfer by
inmplication wll not be enough. Finally M. Sinha's point
is that the words "all the rights and privileges" in the

recital do not govern the interests specified in the clause
just preceding these words but they govern follow ng words
"sixteen anna in nuza Gondkham and twelve anna in nauza
Amaldihi to Seth Kaluram etc...." Apart from such a
construction rendering the expression neaningless it would
be ungrammatical to read the expression as applying to
"sixteen anna in mauza Gondkham and twelve anna in mauza
Amal di hi etc.”

Ther ef or e, there is no substance in the appeal and
accordingly we dismss it with costs.

Appeal dism ssed




