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ACT:

Gft Tax Act, 1958: ~Section 15(3)-Gft of shares-
Correct-Principles of valuation-Wether a question of |aw
Shares not quoted on stock exchange-Wat  is the nethod of
val uati on applicable to.

HEADNOTE:
%

The assessee contended in the gift tax assessnent
proceedings that the 480 shares in the  English Conpany
acquired as gift were not quoted in the stock exchange, that
their value be determined on the average break-up value
indicated by the balance sheets of the Conpany as on
31.3.1964 and 31.3.1965, and that (in view of the decision of
the General Body of the Conpany dated 4.10.1961 to increase
its share capital by issue of additional shares the val ue of
the shares constituting the subject matter —of the gifts
which were transferred "ex-right" would stand depreci at ed.

The G ft Tax officer valued the shares on the basis of
the breakup value yielded by and deduci ble fromthe bal ance
sheet as on 31.3.1964. The Appell ate Assistant Commi ssi oner
di smi ssed the assessee’ s appeal

In the further appeal before the Income-tax Appellate
Tribunal, the Tribunal, relying on the ratio laid down in
the English Case, Lynall and another, v. Inland Revenue
Comm ssioner, 83 |.T.R 563 valued the shares  at Rs.450
each, said to represent the break-up value on the basis of
the bal ance sheet of 31.3.1963, holding that it -could not
take into consideration any other docunment except the
published information, which was the aforesaid balance
sheet .

The Tribunal stated a case and referred the matter to
the High Court, for its opinion. The Hi gh Court held that
since the only information which was available on the date
of the gifts was in the formof the balance sheet as of
March 31, 1963, the Tribunal was right in taking the same
into consideration, for the purpose of arriving at the val ue
of the shares by the 'break-up’ nethod.

342

In the appeal to this Court it was contended on behal f
of the Revenue that the principle of valuation relied upon
by the High Court was erroneous, and that the case was
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covered by the decisions of this Court in Conm ssioner of
Wealth Tax, Assamv. Mhadeo Jalan & Os.,86 |ITR 621 and
Conmi ssi oner  of G ft-Tax, Bonbay v. Sm. Kusunben
Mahadevi a, 122 | TR 38.

On behalf of the assessee it was urged that in view of
the consensus between the parties as to the basis of
valuation, it was not now open to the Revenue to urge the
application of an altogether different principle.

Di sposi ng of the appeal
N

HELD: 1. The <correct principle of valuation applicable
to a given case is a question of |law The parties can agree
upon a principle permssible and recognised by law. If two
or nore alternative principles arc equally valid and
available it mght be permissible for the parties to agree
upon one of the alternative nodes of valuation in preference
to another. [346G H

In‘the instant case, the Revenue cannot be precl uded
fromurging the correct |egal position. [347A]

2. Wien the shares in a public limted conpany are not
guoted on- the stock exchange. Or are in a private linmted
conpany the proper nethod of valuation to be adopted woul d
be the profit earning method.[346B-C]

Conmi ssi oner of G ft- Tax, Bonmbay v. Sm. Kusunmben D.
Mahadevi a, 122 I TR 38, relied upon.

Comm ssi oner of / Wealth Tax, Assamv. Mhadeo Jalan . &
Os., 8, |ITR 621 and, Wlliams J in Mc. Cathie v. Federa
Comm ssi oner of Taxation, 69 C.L.R 1, referred to.

In the instant case, the view of the Hi gh Court as to
the principle of valuation in determ ning the value of the
ki nds of shares concerned cannot be held to be correct. As a
| ogi cal consequence, the Tribunal woul d have to go through
over again, the exercise of deternmination of the value of
the shares adopting the correct principle. But, ‘having
regard to the fact that the natter is already two and a half
decades ol d, and that the magnitude of the mechanismfor the
re-fixation of the value of the gifts by adopting the
sonmewhat intricate process inherent in the
343
"profit method" of valuation, and the difference in the
guantum of tax that might result —in, do not bear a
reasonable or senible proportion, the wvaluation is left
undi st ur bed. [ 347A- D

JUDGVENT:

ClVIL. APPELLATE JURISDICTION. Civil Appeal No.. 982
(NT) of 1975.

Fromthe Judgnent and order dated 10.10.1974 of the
Gujarat H gh Court in Gft Tax Reference No. 1 of 1973.

Dr. V. Gauri Shanker, K. C. Dua, C V. Subha Rao and M ss
A. Subhashini for the Appellant.

T. A. Ramachandran, Sonet P. Mehta. D.N. Msra and M.
Sunita Narhari for the Respondent.

The Judgrment of the Court was delivered by

VENKATACHALI AH, J. This appeal, by certificate, by the
Conmi ssi oner of Income-Tax, Gujarat, directed against the
order dated, 10.10.1974 of the Gujarat H gh Court in Gft
Tax Ref. No. 1 of 1973 raises a question touching the
correct principles of val uati on of certain shar es
constituting the subject-natter of a gift, held in a conpany
incorporated in the United Kingdom analogous to a private
[imted conpany in India.

2. Shri  Anmbal al Sarabhai, since deceased, held 480
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shares in an English Conpany Ms. Bakubhai & Anbalal Ltd.
London, the share-capital of which consisted of 2000 shares
of 10 each. On 17.10.1964, under eight deeds of gift, the
sai d Anbal al Sarabhai made gifts of the said 480 shares to
certain menbers of his famly. In the proceedings of the
assessment to gift-tax respecting said gifts the question of
the proper basis for determ nation of the value of the gifts
havi ng arisen, the assessee contended that, as the shares
were not quoted in the stock-exchange, their value be
determ ned on the average of break-up val ue indicated by the
bal ance- sheets of the Company as on 31.3.1964 and 31. 3. 1965.
The former figure was Rs.507 and the latter Rs.333 per
share; the average of the two being Rs.420 per share.

The assessee also contended that in view of the
deci si on of the GCeneral Body of the conpany, dated,
4.10.1961 to i ncrease its share-capital by issue of
addi ti onal 2000 shares at 10 each, the value of the shares
constituting the subject-matter of the gifts which were
transferred "ex-right" would stand depreci at ed.

344

The G ft ~Tax O ficerdid not accept the contentions of
the asses see. He proceeded to value the shares at Rs.507
per share on the basis of the break-up val ue yiel ded by and
deduci ble from the balance-sheet as on 31.3.1964. The
Appel | ate Assistant Comm ssioner dism ssed the assessee’'s
appeal. In the further appeal before the Incone Tax
Appel late late Tribunal, the Tribunal, placing reliance on
what it considered to be the principles of valuation
appropriate to such cases saidto be contained in Lynal &
Anr. v. 1.R C (HWL.), (83 1TR 563), valued the shares at
Rs. 450 each said to represent the break-up value on the
basis of the bal ance-sheet of 31.3.1963. The Tri bunal held
that it could not take into consideration any other docunent
except the published in formation which, in this case, was
the bal ance-sheet as on 31.3.1963.

3. The Tribunal, at the instance of both the revenue
and the assessee stated a case and referred three questions
of law for the opinion of the High Court-the first two at
the instance of the revenue and the third at the- instance of
the assessee. The assessee, it nust -be observed did not
press the question referred at his instance and the High
Court, accordingly, did not express any opinion on it. The
two questions referred for the opinion of the Hi gh Court at
the instance of the Revenue were:

"(1) Whether on the facts and in circunstances of
the case. the finding of the Tribunal based
on the ratio of the case decided by the House
of Lords in Lynall and Another v. Inland
Revenue Conmi ssioner, (83 |.T.R. 563) and
basing the val uation of the shares of
Bakubhai and Anbalal Ltd., London,  on its
bal ance sheet as at 31.3.63 instead of
31.3.64 is bad in | aw?

(2) Wether on the facts and in the circunstances
of the case, the Tribunal was right in lawin
accepting the valuation of the shares as
returned by the assessee and del eti ng
Rs. 27,360 added by the G ft-Tax officer under
Section 15(3) of the Act?"

The High Court by its order, now under appeal, answered
the questions agai nst the revenue. It held:

"The only information which was available as on

October, 17, 1964 was in the form of the bal ance-

sheet as of March 31, 1963 and hence the Tribuna

was right when it took into consideration for the
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purpose of arriving at the value of the

345
shares by the break-up nethod, the bal ance sheet
as at March 31, 1963 and not as the revenue was
contending for the balance sheet as of March 31
1964. "

4. Dr. QGauri Shanker, Learned Senior Counsel urged in
support of the appeal, that the entire exercise of valuation
before the High Court rested on a case which had no
application to the matter; that the case was governed
squarely by the pronouncenents of this Court in Comni ssioner
of Wealth Tax, Assam v. Mahadeo Jalan & Ors., (86 |ITR 621)
and, nore particularly, in Conm ssioner of Gft-tax, Bonbay
v. Snt. Kusunben D. Mahadevia, ( 122 ITR 38) and that the
erroneous view of the “Hgh Court as to the principles of
val uati on shoul d, therefore, not remain uncorrected.

5. Shri  Ranthandran, |earned senior counsel for the
assessee, in the. light of the aforesaid pronouncenents to
this court, found it difficult to support the principles on
whi ch the determnation of the value of the shares proceeded
before the authorities as~ well as ~before the Tribunal and
the igh Court. He, however, invited our attention to the
foll owi ng observations of the H gh Court:

" .. As a mtter of fact it rmay be pointed out
that before the Tribunal it was common ground that
the value /of the shares should be ascertai ned by
following the break-up value nethod and the only
difference was as to wth reference to balance
sheet of 'what date the total value of the assets
has to be ascertained ......
and urged that in viewof the consensus between the parties
as to the basis of valuation it was not now open to the
Revenue to turn around and urge the application of an
al toget her different principle.
6. W are afraid, the basis adopted by the Hi gh Court
is clearly wunsustainable in the |ight of the pronouncenents
of this court referred to earlier. The reference’ to and
reliance upon the Lynall principle was somewhat in-apposite
and m spl aced. That case principally dealt” with the
i mperm ssibility of reliance on classified information
considered confidential and privileged from disclosure.
Pointing out the inadequacy of the "break-up-val ue" nethod
this court in Mahadeo Jalan’s case referred with approval to
the following observations of WIllians J in M. Cathie v.
Federal Conmi ssioner’s of Taxation (69 C.L.R 1):
" the real value of the shares .. wll depend

346
nore on the profits which the conmpany has . been
maki ng and should be capable of nmking, having
regard to the nature of its business than upon the
amounts which the shares would be likely to
real i se upon liquidation .....

In Kusunmben’s case referring to the principles of valuation

relevant to the matter, this court said:
Y But where the shares in a public limted
conpany are not quoted on the stock exchange or
the shares are in a private-linited conpany the
proper nmethod of valuation to be adopted woul d be
the profit earning method. This method nmay he
applied by taking the dividends as reflecting the
profit earning capacity of the conmpany on a reason
able comrercial basis but if it is found that the
di vidends do not correctly reflect the profit
earni ng capacity because only a small proportion
of the profits is distributed by way of dividends
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and a large ambunt of profits is systematically
accumul ated in the formof reserves, the dividend
nmethod of wvaluation nmay be rejected and the
val uati on may be nmade by reference to the profits.
The profit-earning method takes into account the
profits which the conpany has been naking and
shoul d be capable of nmaking and the valuation

according to this method is based on the average
mai nt ai nabl e profits. O course, for the purpose
of such wvaluation, the taxing authority 1is not
bound by the figure of profits shown in the profit
and | oss account because it is possible that the
amount of profits may have suffered dimnution on
account of unreasonabl e expenditure or t he
directors having chosen to take away a part of the
profits in the form of remuneration rather than
di vidends. The figure of profits in such a case
woul d have to be adjusted in order to arrive at
the real profit earning capacity of the conpany

The view of the Hi gh Court cannot, therefore, be said
to reflect the positionin |law correctly.

7. The correct principle of valuation applicable to a
given case |Is a question of law. The parties can agree upon
a principle permssible under and recognised by law. If two
or nore alternative principles ar ~ equally wvalid and
available, it mnmight be permissible for the parties to agree
upon one of the alternative nodes of valuation.in preference
to
347
another. In this case, —the revenue cannot be said to be
precluded from urging the correct legal ©position. . In the
ultimate analysis, it requires to be held that the view of
the High Court as to the principle of valuation in
determining the value of the kind of shares concerned in
this case cannot be held to be correct. The first question
of law referred for its opinion wuld otherwi se, require to
be answered in the affirmative ~and the second in the
negative; both agai nst the assessee. As a I'ogi ca
consequence, the Tribunal would have to go-through, over
again, the exercise of determnation of the value of the
shares adopting the correct principle.

8. But the matter is already two and a half decades
old. The gift was in the year 1964. The total Gft-Tax as
now assessed is Rs.5661. Upon a fresh determnination of the
val ue of the shares adopting the sonewhat intricate
processes inherent in the ’'profit-nethod of valuation the
difference in the quantumof the tax m ght, perhaps, not be
substantial. The nmagnitude of the nmechanismfor refixation
of the value of the gifts and the difference in the quantum
of the tax it might result-in, do not bear a reasonable or
sensi bl e proportion. Having regard to the pecuni ary
i nvol venent in the case which is obviously small we think we
shoul d not expose the parties to a fresh round  of
litigation.

Inthis viewof the matter, we think appellant should
be content with the declaration of the law on the matter,
wi t hout disturbing the valuation nmade by the Tribunal and
approved by the Hi gh Court. though the principle adopted is
not supportable in law. W therefore decline to interfere in
the matter. The valuation is therefore |left undi sturbed

9. The appeal 1is disposed of accordingly. In the
circunstances of the case, there will be no order as to
costs.

N. P. V. Appeal disposed of.
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