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ACT:

Liability to /'tax-Whether in a |unp sumcontract, where
the stores and material s are supplied by the Governnent, the
cost thereof was liable to be taken -into- account while
estimating the income or profits of the assessee contractor-
Best Judgment assessnent, principle to be followed.

HEADNOTE

The appel | ant assessees are Mlitary Engineering
Services’ contractors and as such carry on business of
executing contracts and work - on behalf of the Governnent.
Their contracts are "Lunpsum contracts" where the departnent
supplies the nmaterials at fixed rates. The revenue was of
the opinion that the <cost of the materials supplied by the
mlitary authorities was liable to be included before
applying the flat rate to the assessee’s receipts and
estimating the profits for the purposes of tax liability.
The High Court of Punjab and Haryana on a reference at the
instance of the Revenue confirnmed it following its —own
earlier Judgments in the case of Brij Bhushan Lal v. C1.T.
Delhi, ( 1971 ) 81 |I.T.R 497.

Al'l owi ng the appeal s by special |eave, the Court,

N

HELD: |. The law relating to 'best judgnent assessnent’
is same both in the case of incone tax assessnent and the
sales tax assessnent. The authority naking a best judgnment
assessnment nust rnmake an honest and fair estimate of the
i ncome of the assessee and though arbitrariness cannot be
avoided in such estimate the sane nust not be capricious,
but should have a reasonabl e nexus to the avail able materia
and the circunstances of the case. [22G H, 23D E]

Comm ssioner of |Income Tax v. Laxm narain Badridas,
(1937) S I.T.R 170 (PC), Raghubar Mandal Hari har Mandal v.
State of Bihar, (1957) 7 S.T.C. 770 at p. 778 and State of
Kerala v. C. Velukutty, (1966) 60 |I.T.R 239; referred to.

2. Odinarily when a works contract is put through or
conpleted by a contractor the income or profits derived by
the contractor from such contract is determ ned on the val ue
of the contract as a whole and cannot be determ ned by
consi dering several itens that go to form such value of the
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contract but where certain stores/material is supplied at
fixed rates by the Departnment to the Contractor solely for
bei ng used for fixed or incorporated in the works undertaken
on terms and conditions nmentioned in the contract, the rea
total value of the entire contract would be the val ue m nus
the cost of such stores/matrial so supplied. Therefore,
since no element of profit was involved in the turnover
represented by the cost of stores/nmaterial supplied by The
ME.S. to the assessee firns, the incone or profits derived
by the assessee firns fromsuch contracts will have to be
determ ned on the basis of the value of the contracts
represented by the cash paynments received by the assessee

17

firnme from the ME. S. Departnment exclusive of the cost of
the material/stores received for being used, fixed or
i ncorporated in the works undertaken by them [26E-H]

In Lunpsum contracts of* ME. S. Departnent two salient
features are always present nanely, ( 1 ) there is a
Schedul e "B which specifies the itens of stores/material to
be suppli'ed” by the Departnent to the contractor solely for
bei ng used, fixed or incorporated in-'the works together with
the fixed rates R at which the same wll be supplied and
such supply is governed by CGeneral Conditions Nos. 10 and
33; apart fromthe stores/material specified in Schedule 'B
the contractor also brings his own stores/material on site
for the purposes of the works which is al so governed by sone
Par agraphs of General Conditions Nos. 10 and 33; and (2) the
final financial Iliability of the Governnent is fixed on
conpletion of the contract on the basis of the actua
nmeasurements and on the basis of the rates which are already
standardi sed; a detailed neasurenment is undertaken at the
end of the work at which the Garrison Engineer and the
Assessee’ s representative remai n pr esent and t he
nmeasurenents, are entered in Measurenent Books and after the
measurenents final bills are prepared as per the ME. S
Schedul e and paynents are made after naking adjustnents for
the advances al ready nade. [24A-D

Fromthe tender documents ‘that are nade available to
contractor and the aforesaid terns and conditions of the
“"Lump Sum Contracts" two or three -aspects energe very
clearly. In the first place the contractor becones aware
that certain specified stores/materials wll be supplied to
himby the Departnent at fixed rates for being usedin the
works to be undertaken by him for which he has not to pay
fromhis pocket and it is on that footing that he subnmits
his tender quoting a particular figure for the entire work;
Secondly, such stores/material so supplied by the ME'S
Department has to be wused, fixed or incorporated by the
contractor in the works wundertaken by himand the surplus,
if any, that would renain after the conpletion of the work
isto be returned to the Departnment; thirdly, since for
accounting purposes the initial supply is debited to the
contractor at the specified fixed rates, «credit for the
bal ance of tho stores/materials so returned is also given at
the sanme rates, sone adjustnment being nade in respect of the
wear and tear of such stores/material but in regard to the
stores material out of such supply as is actually used,
fixed or incorporated into the works, no accounting is done
Viz-a-viz the contract paynent that is mde to the
contractor. In other words, in substance and in reality such
stores/material always remains the property of t he
Departnment and the contractor has nerely the custody of it
and he files or incorporates the sane into the works. In
such circunmstances having regard to the terns and conditions
on which such supply of stores/materials is made there is
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not even a theoretical possibility of any el enment of profit
being involved in the turnover represented by the cost of
such stores/materials. It 1is conceivable that when the
contractor hinself purchases materials in the open narket
and supplies the sane to the Department by using fixing or
i ncorporating the same in the works. as in the case of
materials other than specified in Schedule 'B sone profit
el ement woul d be enbedded in the turnover represented by the
cost of such martial but when stores/material is supplied by
the Government Department at fixed rates for being used,
fixed or incorporated in the work on terns indicated above
there woul d be no elenent of profit involved in the turnover
represented by the cost of such material. [25G H, 26A-E]

18

Brij Bhushan Lal v. Conmi ssioner of Incone Tax, Delhi,
(1971) 81 I.T.R 497 (Pb and Haryana); overrul ed.

M P. Al exander and Co. v. Conm ssioner of I|ncone Tax
(1973) 92 I.T.R, 92 (Kerala); Conm ssioner of |Incone Tax,
Madras v. ~ K. _S. Q@ruswam Gounder and K S. Krishnaraju
(1973) 72 1. T.R° 90 (Madras); Trilokchand Chunilal wv.
Comm ssi oner _of |ncome Tax Cujarat (1976) 107 |I.T.R 732
(GQujarat), Additional Comm ssioner of Income Tax v. Trikanji
Puni a and Sons, (1977) 106 I TR 597 [AP (F.B.)]; approved.

JUDGVENT:

ClVIL APPELLATE' JURI SDICTION.- Civil Appeal Nos. 1701
1703 of 1974.

Appeal by Special Leave fromthe Judgnent and order
dated 26-9-73 of the Punjab & Haryana Hi-gh Court in Incone
Tax Reference Nos. 38/72, 2/73, 3/73.

S. T. Desai and Ranesh Chand for the Appellant.

P. G Cokhal e and Mss A Subhashini for the
Respondent .

The Judgrment of the Court was delivered by

TULZAPURKAR, J.-The short  question raised in these
appeal s by special leave is whether the cost of nmaterials
supplied by the Government (ME.S. Departnent)  for  being
used in the execution of works is |iable to be taken into
consideration while estimating the profits of a contractor
and the question has assuned general inportance as it
affects the entire class of contractors who undertake works
on behalf of the Government and in view of a conflict of
deci sions on the point among different H gh Courts.

The facts in all the three appeals are substantially
the same though the assessees are different. In Gvil Appea
No. 1701 of 1974 the material facts are these: The assessee
(Ms. Brij Bhushan Lal Praduman Kumar of Anbal a Cant onnent),
a registered firm is a Mlitary Engineering Services
(ME. S.) contractor and as such carries on the business of
executing contracts and works on behalf of the Government.
For the execution of the works undertaken by the assessee
certain material such as cenent, coal, itenms of steel etc.
is supplied at the fixed rates specified in Schedule to the
contract by the Governnent for being used in the works. Such
material though in custody of the contractor always renains
the property of the Governnent and if any surpluses is left
at the conpletion of the contract, the contractor (assessee)
has to account for it at the same rates at which the supply
was nmade to him (wear and tear excepted) and return the sane
to the Government. The assessnent year involved was 1966-67
for which the accounting year comenced on 1-10-1964 and
ended on Sept enber
19
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30, 1965. The assessee-firmhad taken two contracts, one at
Del hi A and the other at Anmbala. For the said assessnent
year it filed its return of income declaring income of Rs.
44,462 being 10% of the total cash paynments of Rs. 4,44,622
received from the mlitary authorities. The assessee,
however, did not furnish any figures about the stores
(material) received by it fromthe ME. S. The I|ncone-tax
officer called upon the assessee to produce the relevant
certificates in respect of such stores but the assessee
failed to do so on the ground that the Departnments were not
cooperating with it. The Income-tax officer, therefore,
estimated the cost of such material at 50% of the cash
paynments, nanely, at Rs. 2,22,311 and by adding this figure
to the net cash receipts of Rs. 4,44,622 he arrived at tota
receipts (including the cost of material) of Rs. 6,66,933
and after rejecting the book results applied a flat rate of
10% and worked out net income or profits at Rs. 66,693 which
was rounded upto Rs. 66,690 and on that basis the tax was
levied after allocating the said profits anong the three
partners of - the firm The assessee preferred an appeal to
the Appellate Assistant Comm ssioner contending that the
addition of the cost of naterial supplied by the Governnent
to the figure of cash receipts received by it during the
year for applying the Hat rate of 10% was erroneous and in
any case the estimate of the value of such stores at 50% of
the cash paynents was excessive. The -Appellate Assistant
Conmi ssioner rejected the first contention but reduced the
estimate of the wvalue of the stores supplied by the
Government to 25% and con-fined the addition to Rs.
1,11, 155. Aggrieved by that —order the assessee preferred
further appeal to the Income Tax Appellate Tribunal and the
Tri bunal accepted the contention of the assessee that the
cost of the stores or material supplied by the Government to
the assessee could not be added to the figure of cash
payments received by the assessee on the ground that the
stores (material) supplied by the CGovernment F were ’never
sold” to the contractor, that the sane always renmi ned the
property of the Governnent and that no profit coul'd be said
to have arisen to the assessee when such stores (material)
was nmerely handled and rmanipul ated by the assessee in the
execution of the works wunder the contract. The Tribuna
followed the decision of the Kerala Hgh Court in MP.
Al exander & Co. v. Comm ssioner of Incone-tax(l) where that
Court has taken the viewthat the cost of such materia
supplied by the Government was not to be  included while
estimating the profits of a contractor. The Revenue sought a
reference to the Punjab & Haryana Hi gh Court on the question
whether on the facts and circunstances of the case, the
Tribunal was justified in holding that the <cost of  the
materi al supplied by the Governnent was not to be
(1) (1973) 92 I.T.R 92.

included while estimating the profits of a contractor and
the High Court in Reference No. 38 of 1972 answered the
guestion agai nst the assessee and in favour of -the
Departnment and restored the view of the taxing authorities
by its order dated Septenber 26, 1973 and in doing so the
yearly incone tax paid by them is Rs. 70 to Rs. 80 only.
There is Bhushan Lal v. Comm ssioner of |ncome-Tax, Del hi(l)
where it had held that the cost of the materials supplied by
the mlitary authorities was liable tc be included before
applying the flat fate to the assessees rceipts.

Cvil Appeals Nos 1702 & 1703 of 1974 relate to the
assessments of Ms. Brij Bhushan Lal Ramesh Kumar for the
assessment years 1965-66 and 1966- 67, t he rel evant
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accounting years being the ones which ended on WMarch 31
1965 and March 31, 1966 respectively. The assessee firm a
ME.S. Contractor, <carried on the business of executing
works on behalf of the Governnent wunder simlar ME. S
contracts wherein stores/materials are supplied by the
mlitary authorities to the firmon identical terns. For the
assessment year 1965-66 the assessee filed its return
declaring an income of Rs. 18,684 and disclosing net cash
receipts from the Government at Rs. 2,63,853. Though this
i ncome was based on books of accounts naintained by the
firm the assessee during the course of assessnent
proceedi ngs offered that a flat rate of 9% on the cash
receipts of Rs. 2,66,853 nmay be applied. The Incone Tax
officer did not accept the offer but applied a flat rate of
10% on Rs. 3,07,605 which included the value of the stores
supplied by the Departnment to the assessee with the. result
that the profits were assessed at Rs. 3,07,60 and after
al l owi ng deprecation of Rs. 5107 the net taxable incone was
determ ned at Rs. 25,653 which was rounded up to Rs. 25, 650.
For the ‘assessnent year 1966-67 the firm declared an incone
of Rs. 62414 cal culated by adopting the flat rate of 10% on
the cash receipts of Rs. 6,24,144. The firm had received
stores/material of the value of Rs. 1,36,520 from the
mlitary authorities and the Income Tax O ficer after adding
the value of the /stores to the cash receipts arrived at a
total receipt of Rs. 7,60,664 and by applying the flat rate
of 10% deternined the taxable income at Rs. 76,070. The
assessee’s appeals for both the years to ‘the Appellate
Assi stant Conmm ssi oner. were unsuccessful but in further
appeal s the Appellate Tribunal by its order dated Cctober
31, 1970 accepted the -assessee’s contention and held that
the cost or the value of the stores/material supplied by
Government to the contractor was not liable to heincluded
while estimating the profits or income of the contractor. In
coming to this conclusion, as~ in the other case, the
Tribunal followed the Kerala Hi gh Court’s decision in M P
Al exander’s case (supra).

(1) (1971) 81 I TR 497.

21

At the instance of the Revenue two references (being | ncone
Tax References Nos. 2 and 3 of 1973) were made to the
Punjab & Haryana H gh Court and the High Court follow ng
its earlier decision in Brij Bhushan Lal’'s case (supra)
answered the questions referred to it in the negative i.e.
in favour of the Departnment and agai nst the assessee. Both
the assessees have come up to this Court by special |eave
chal | engi ng the view taken by the H gh Court.

In support of these appeals counsel for the appellants
has contended that it was well settled that even  while
maki ng a best judgnent assessnent the Incone-Tax officer
must make an honest and fair estinate of the incone of the
assessee and that having regard to the terns and conditions
of the contract (a speci nen whereof was produced during the
hearing before wus) and particularly the terms on which the
stores/materials were supplied by the mlitary authorities
to the assessee for being used in the works undertaken by
the firm it was clear that no elenment of profit was
enbedded | ed in such stores/materials that were nade
available to the contractor for being used in the works
entrusted |l o the contractor and as such the cost or val ue of
such stores/material could not be added to the total cash
paynments received by the contractor from the Departnent
under the contract for the purpose of estimating the incone
or profits derived by the contractor from such contract. He
poi nted out that under the terns and conditions of the
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contract such stores/material were never ’'sold by the
Departnment to the contractor but the sanme al ways renai ned
the property of the Department and the 15 contractor had
nmerely handl ed, rmanipulated or used the same in the works
conpl eted by himand the surplus of such stores/material, if
any, that remmined was required to be and was actually
returned by the contractor to the Departnent and this being
the true nature of the supply of such stores/material, the
cost or the value thereof could not be included or added to
the total cash paynent received by the contractor under the
contract for conputing his incone or profits Fromthe said
contract. In support of his contention reliance was pl aced
upon M P. Al exander’'s case (supra), Madras H gh Court’s
decision in Conm ssi oner of Incone-tax Madras v. K S
Guruswam CGounder & K. S. “Krishanaraju(l); Gujarat High
Court’s decision in Trilokchand Chunilal v. Comm ssioner of
I ncone- Tax, Cujarat(2) and Full- Bench decision of the Andhra
Pradesh Hi gh Court in Additional Conm ssioner of |ncone-tax
v. Trikanji Punia & Sons(2).

on the other hand, counsel for the Revenue contended
that not —only the cash paynments received by the assessee
under the contract but

(1) (121973) 92 I TR 90.

(2) (1976) 107 1TR 732.

(3) (1977) 106 I TR 597.

22

also the cost of the store\material supplied by the
Department to the contractor-both together represented the
real value of the contract to the contractor and as such
since the book results were rejected, the Taxing Authorities
and the Hi gh Court were right in comng to the conclusion
that the income or profits derived by the contractor from
such contracts was liable to be determined by applying the
flat rate to the entire value of the -contract. In  other
words, it was contended by him that the cost of the
stores/material supplied by the Governnent to the contractor
was liable to be taken into account while estinating the
income or profits of the contractor under such contract and
in that behal f he pressed for our acceptance the view of the
Punjab & Haryana H gh Court in Brij Bhushan Lal’s case
(supra).

At the out set it may be stated that in the case of
both the assessees their returns and book-results were
rejected on the ground that proper and reliable books of
account had not been nmintained and the Incone tax officer
was required to make the assessnments on "best judgenent"
basis. However, the principles to be followed by the | ncone-
tax officer while making a best judgnent assessnent . have
been clearly laid down by the Privy Council as also by this
Court in a nunber of decisions. In conm ssioner of | ncome-
Tax v. Laxmi narain Badri das(1), their Lordships- of the
Privy Council observed as foll ows:

"The officer is to nake an assessment to the best
of his judgnent against a person who is in default as
regards supplying information. He nust not act
di shonestly or vindictively or capriciously because he
nmust exercise judgnent in the matter. He nust make what
he honestly believes to be a fair estimate of the
proper figure of assessment, an(l for this purpose he
must, their Lordships think, be able lo take into
consi deration local know edge and repute in regard to
the assessee’s circunstances, and his own know edge of
previous returns by and assessnments of the assessee,
and all other matters which he thinks will assist him
inarriving at a fair and proper estimate; and though
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there nmust necessarily be guesswork in the matter, it

nust be honest guesswork. In that sense, too, the

assessment nmust be to sone extent arbitrary"”.

Since the law relating to "best judgnent assessment” is
the sanme both in the case of income-tax assessnment and the
sal es-tax assessnent and the foll owi ng observations of this
Court in Raghubar Mandal Harinder Mandal v. State of
Bi har, (2) a case under the Bihar Sales Tax Act, would be
mat eri al

(1) (1937) SI.T.R 170 (PO

(2) (1957) 7 STC 770 at p. 778.

23

"No doubt it is true that when the returns and the
books of account are rejected, the assessing officer
must make an estimate, and to that extent he nust nake
a guess: but the estimate nust be related to sone
evidence or material and it must be sonething nore than
nmere suspicion.”

Again in State of Kerala v. C Velukutty, (1) which was
a case 1 under the Travancore-Cochin CGeneral Sales Tax Act,
Subba Rao, J.-(as he then was), speaking for this Court
observed at page 244 of the report thus:

"The limts  of the power are inplicit in the
expression ’'best of his judgnment’. Judgnent is a
faculty to decide matters wth wsdom truly and
| egal | y. Judgnent does not depend upon the arbitrary
caprice of a judge, but on settled -and invariable
principle, of  justice. Though there is ‘an el enent of
guesswork in a '’ best judgnent assessnent.’ it shall not
be a wild one, but shall have a reasonabl e nexus to the
avail abl e material ~and the circunstances of each case."
It will appear clear fromwhat has been said above that

the authority maki ng a best judgnent assessnment nust nake an
honest and fair estimate of the inconme of the assessee and
t hough arbitrariness cannot be avoided in such estimate the
sane must not be capricious but should have a reasonable
nexus to the avail able material and the circunmstances of the
case. It is with reference to these principles ‘that the
guestion raised before us wll have to be considered and
looking at it from that point of viewthe real question is
whet her the turnover represented by the cost of the
stores/material supplied by the ME.S. Departrment involves
any elenent of profit having regard to the ternms and
conditions on which such supply is nade ? If it does then

cost of such stores/material wll have to be taken into
account but if it does not such cost wll have to be
excl uded.

In order to decide the aforesaid question it wll be

necessary to advert to the terns and condition of the works
contracts undertaken by the two assessee firns, which as
stated earlier, are common. The assessee firns in-both the
cases are ME. S. Wrks Contractor tendering and obtaining
fromthe ME. S. Department what are known as ’''Lunp sum
contracts which arc governed by the General Conditions of
contracts I.AF.W 2249 (1963 print). In addition to the
general conditions the particular work undertaken by the
contractor is also governed by special terms contained in
the Acceptance of Tender, and the specification and
Schedul es annexed thereto. '’'In Lunp
(1) (1966) 60 I.T.R 239.

24

Sum Contracts" of ME S. Departnent two salient features are
al ways present, nanely, (I) there is a Schedule 'B which
specifies the items of stores/nmaterial to be supplied by the
Department to 'he contractor solely for being used, fixed or
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incorporated in the works together with the fixed rates at
which the sane will be supplied and such supply is governed
by General Conditions Nos. 10 and 33: apart from the
stores/material specified in Schedule 'B the contractor
al so brings his own stores/material on site for the purposes
of the works which is also governed by some Paragraphs of
General Conditions Nos. 10 and 33: and (2) the fina
financial liability of the Governnent is fixed on conpletion
of the contract on the basis of the actual measurenents and
on the basis of the rates which are already standardi sed; a
detail ed neasurenment is undertaken at the end of the work at
whi ch the Garrison Engi neer and the assessee’s
representative renmain present and the neasurenents are
entered in Measurenent Books and after the neasurenents.
final bills are prepared as per the ME S. Schedule and
paynments are rmade after making adjustments for the advances
already made. Wth regard to stores/material Condition Nos.
10 and ~ 33 of the General Conditions are material. Condition
No. 10 so far as is material runs thus:
"Condi-tion 10-Stores and Materials-

The Contractor shall at his own expense, supply
all stores and materials required for the Contract,
other than those listed in Schedule 'B" which are to be
provided by the Government by the rates detailed
t her ein.

Contractor shall  be the best of the respective Kkinds
described in the Specifications and the Contractor
shal |  upon the request of the Engineer-in-Charge

furnish him with proof to his satisfaction that the
stores and materials so conply.

In the case of stores provided under Schedule 'B
the Contractor shal | bear the cost of /loading,
transporting to site, unloading, storing under cover as
required, assenbling and jointing the several parts
together as necessary and incorporating and fixing
these stores and materials in the Wrks, including al
preparatory work of whatever description as nmay

25
be required, and of closing, preparing, |oading and
returning enpty cases or containers to the place of
i ssue without any extra charge."
condition No. 33 SO far as is material runs thus:
"Condition 33-Stores and Materials on site-

Stores and materials required for the Wrks are to
be deposited by the Contractor only in places /'to be
i ndi cated by the Engi neer-in-Charge.

Al stores and materials brought to the site shal
become and renmmin the property of Governnment and shal
not be renoved off the site without the prior witten
approval of the G E But whenever the Wirks are finally
conpl eted the Contractor shall at his own expense
forthwith remove fromthe site all surplus stores and
materials originally supplied by him and upon such
renoval, the sane shall revest in and becone the
property of the Contractor. All Governnent stores and
materials |Issued to the Contractor for incorporation or
fixing in the Wrks and whi ch, making due all owance tor
reasonabl e wear and tear and or waste, have not on
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conpletion of the Works been so incorporated or fixed

shal |l be returned by the Contractor at his own expenses

to the place of issue.

Surplus stores and/or materials returned by the
Contractor will be credited to him at a price not
exceeding that at which the said stores and materials
were originally issued to himbut due consideration
shall be given to and allowance clai med by Gover nnent
in respect of ally depreciation or danage suffered by
the Stores and/or materials whilst in the custody of
the Contractor "

Fromthe tender docunents that are made available to
contractor and the aforesaid terns and conditions of the
“Lunmp Sum Contracts" two or three aspects energe very
clearly. In the first ~place the contractor becones aware
that certain specified stores/materials will be supplied to
himby the Departnent _at fixed rates for being used in the
wor ks to be undertaken by him for which he has not to pay
fromhis 'pocket and it is on'that footing that he submts
his tender ~quoting a particular figure for the entire work;
secondl y, such stores/material so supplied by the ME S
Department has to be used, fixed or incorporat-

3- 817 SCI/78
26
ed by the contractor in the works undertaken by himand the
surplus, if any, that would renmain after the conpletion of
the work is to be returned to the Departnent; thirdly, since
for accounting purposes the initial supply is debited to the
contractor at the specified fixed rates, credit for the
bal ance of the stores/materials so returned is also given at
the sane rates, sone adjustnent being nade in respect of the
wear and tear of such stores/material but in regard to the
stores/material out of such supply as is actually used,
fixed or incorporated in the works, no accounting is done
vis-a-vis the contract paynent that is mde to the
contractor. In other words, in substance and in reality such
stores/material always remai ns the property of the
Departnment and the contractor has nerely the custody of it
and he fixes or incorporates the sane into the works. It
seems to us clear that in such circunmstances and having
regard to the terns and conditions on which rmuch supply of
store/materials is made there is not even a theoretica
possibility of any elenent of profit being involvedin the
turnover represented by the cost of such stores/material. It
is conceiveable that when the contractor hinself purchases
materials in the open market and supplies the same to the
Department by using, fixing or incorporating the same in the
works, as in the case of materials other than specified in
Schedule "B sone profit elenment would be enbedded in the
turnover represented by the cost of such material but when
stores/material is supplied by the Governnent Departnent at
fixed rates for being used, fixed or incorporated in the
work on terms indicated above there would be no el enent of
profit involved in the turnover represented by the cost of
such material. It is true that ordinarily when a works
contract is put through or conpleted by a contractor the
incone or profits derived by the contractor from such
contract is determined on the value of the contract as a
whol e and cannot be determ ned by considering several itens
that go to form such value of the contract but in our view
where certain stores/material is supplied at fixed rates by
the Departnment to the Contractor solely for being used or
fixed or incorporated in the works undertaken on ternms and
condi tions nentioned above, the real total value of the
entire contract would be the value mnus the cost of such
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stores/material so supplied. Therefore, since no el enent of
profit was involved in the turnover represented by the cost
of stores/material supplied by the ME S. to the assessee
firnms, the incone or profits derived by the assessee firns
fromsuch contracts will have to be determ ned on the basis
of the value of the contracts represented by the cash
paynments received by the assessee firns from the ME. S
Departnent exclusive of the cost of the nmaterial/stores
received for being used, fixed or incorporated in the works
undertaken by them
27

Having regard to our aforesaid conclusion the view
taken by the Punjab and Haryana Hi gh Court in Brij Bhushan
Lal's case (supra) nust ' be regarded as erroneous and we
approve the view taken by the Kerala High Court (M P.
Al exander & Co. case), Madras H gh Court (K S. Guruswam
Gounder’ case). @Qujrat high Court (Trilokchand Chunilal’s
case) and Andhra Pradesh H gh Court (Trikanji Punia’s case).

In the result the appeals are allowed, the inpugned
orders of. the Hgh Court are set aside and those of the
Appel  ate Tribunal are restored. The Revenue will pay the
costs of the appeals to the assessee firms.
S R Appeal s al | owed.
28




