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CASE NO. :
Appeal (civil) 3661-62 of 2002

PETI TI ONER

H NDUSTAN PETROLEUM CORPORATI ON LTD.
Vs.

RESPONDENT:

SRI SRl MAN NARAYAN & ANR

DATE OF JUDGVENT: 09/ 07/ 2002

BENCH

D. P. MOHAPATRA, SHI VARAJ V. PATI L

JUDGVENT:

D. P. MOHAPATRA, J.

Leave i s granted.

These appeal s, filed by the defendant M's. Hi ndustan
Petrol eum Corporation Ltd., are directed against the order
of a single Judge of the Hi gh Court of Andhra Pradesh
all owi ng the appeal filed under Order 43 Rule 1(r) G vi
Procedure Code (for short 'C.P.C’) by the plaintiff Shri
Sriman Narayan, who is respondent herein. The plaintiff
had filed the appeal s challenging the order of the Tria
Court rejecting the petition filed by himunder O der 39
Rules 1 & 2 C P.C. seeking interiminjunction, restraining
the defendants from interfering w th possession of the
petrol punp, bearing the nane and style Super Service
Station at Prem ses No.5-8-699/8, Nanpal ly Station Road,

Abi ds, Hyderabad and also to restrain themfrom
interfering with running the day to day business of the
said petrol punp. The Trial Court took note of the factua
position that the plaintiff instituted the suit on 28th
Sept enmber, 2000 whereas notice of termnation of

deal ershi p agreenent had been served on the Manager of

the petitioner on 22nd Septenber, 2000 i.e. about . a week
prior to institution of the suit, and that there were clains
and counter clainms between the parties about the
possessi on of the petrol punp. The Trial Court al so took
note of the case of the petitioner that though notice of
term nation was served on 22nd Septenber, 2000 the

attenpt of the defendant to di spossess himcoul d not
succeed and the petitioner continued in possession of the
petrol punp till 29th Septenber, 2000 on which date
between 9.30 and 10.30 A°M he was forcibly di spossessed.
The trial Court also took into consideration the case of the
def endant that on 22nd Septenber, 2000 at about 3.30

p.m after serving the notice of term nation on the Manager
of the plaintiff, possession of the petrol punp was taken
over and the prenises were got vacated by the defendant;
that after taking over possession of the petrol punp the
first defendant had handed over the same to the second
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def endant, the Andhra Pradesh State Civil Supplies
Corporation. The Trial Court considered the docunents
marked as Exhibits B-3 to B-6, B-8 and B-9 which prim
faci e show handi ng over of the retail outlet at 3.30 p.m
along with the Iist of items handed over to the second

def endant by the first defendant on 22nd Sept enber, 2000.
The Manager had affixed his signatures on the originals of
Exh.B-3 to B-6. The learned Trial Court on consideration
of the relevant materials on record accepted the case

pl eaded by the defendant that possession of the petro

punp was taken over fromthe plaintiff through his

Manager and was handed over to the second defendant on
22nd Sept enber, 2000. The further finding recorded by the
| earned Trial Court was that the plaintiff had failed to
prove that after 22nd Septenber, 2000 he was in

possessi on and enjoyment of the petrol punp. The Tria
Court held that the plaintiff had failed to prove a strong
prima facie case in his favour. Considering the further
guesti on whether inthe circunstances of the case the
plaintiff was entitled for an equitable relief of tenporary
injunction, the Trial Court held that the plaintiff was only
a licensee authorised by the first defendant to sell the
petrol eum products manufactured by it and an order of

i njunction could not be passed in favour of the |licensee
against the licensor. On these findings the Trial Court
declined to grant the plaintiff’'s prayer for tenporary

i njunction.

The trial Court summed up its findings in the

fol |l owi ng words: -

"As al ready noted above, the petitioner/

plaintiff has no prim facie case to succeed.

The bal ance of convenience also is not in

favour of the petitioner/plaintiff. No

irreparable loss or injury al so caused to the
petitioner/plaintiff, even if the possession is

not restored, since entitled for the

conpensation on proof of his case.

For foregoing discussion, | hold on the
poi nt that the petitioner/plaintiff is not
entitled for tenporary injunction as clained
in l.A 1373/2000 or restoration of alleged
possession as clained in |.A 1497/ 2000 and
| answer the point accordingly against the
petitioner/plaintiff.

.Fromthe above principles of law laid
down and in the light of the Sections 52 to
64, the Easenent Act, relating to | aw of
licensees, | have no hesitation in comng to a
positive conclusion that the petitioner/
plaintiff, after service of notice of term nation
of the agreenent which was admttedly on
22.9.2000, is not entitled for the relief of
temporary injunction, since he is nothing
but a licensee. When the petitioner/plaintiff
is not entitled for tenmporary injunction even
if he is in possession since it is unlawful, the
guestion of restoration as clainmed in the I A
1497/ 2000 does not arise.”

The High Court in the appeal discussed the case of
parties, the contentions raised on their behalf and
consi dered the question whether the orders passed by the
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Courts below are sustainable in law. The Hi gh Court
observed that in the instant case show cause notice was

i ssued on the ground that the Corporation was obliged to
adhere to the principles of natural justice to the effect that
such a provision is made in the agreenment between the
parties. The Hi gh Court appears to have taken note of the
fact that there was cancellation of the dissolutions of the
partnership firmof the plaintiff with effect from 1. 3.2000
and that was intimated to the defendant on 3. 3.2000.

When such a dissolution had taken place before the issue

of show cause notice the Corporation was not entitled to
take recourse to the stipulations in the agreenent

forbi dding the grantee from maki ng any change in the
structure of the firmw thout prior permnission of the
Corporation. Construing different clauses of the

agreement including clauses 44, 45, 55 and 57, the High
Court took the viewthat all illegalities or msconduct or
vi ol ati.on need not ipso facto result in inevitable

term nation of the agreenent; for this purpose the

Cor por ati'on-had been vested with the power to call upon

the dealer to rectify the m stake and in spite of such
direction, if the deal er does not rectify the m stake, it
woul d be open to the Corporation to term nate the
agreement. Such procedure having not been foll owed by

the defendant in the case the H gh Court held that the

term nation of the deal ership agreenment was prim facie
illegal. Considering the factual position regarding
possessi on of the property the H gh Court took the view
that on the date of filing of the suit the plaintiff was in
possession of the property. The H gh Court also took the
vi ew that by taking recourse to the extreme step of

term nation of the agreenent wi thout affording an
opportunity to rectify the defect by the plaintiff, serious
prejudice leading to irreparable injury has been caused to
the plaintiff. On these findings, the Hi gh Court felt
satisfied that the orders refusing to grant interim
injunction and rejecting the prayer for restoration of
possessi on of the property were unsustainable in | aw.
Accordingly, the orders passed by the trial Court were set
aside and the interlocutory applications, in I.A Nos.1373
and 1497 of 2000, were allowed as prayed for. It was
directed that the orders were to remain in operation
pendi ng di sposal of the suit. The |lower Court was directed
to proceed with the trial of the suit expeditiously. The said
order of the Hi gh Court is under challenge in the present
appeal s.

Shri M L. Verma, |earned senior advocate appearing

for the appellant contended that the order passed by the

Hi gh Court is vitiated on account of non-consideration of

the relevant criteria and well settled principles in mtters
of grant of interiminjunction. Shri Verma further

contended that the Hi gh Court has not considered the

reasons given by the Trial Court in the order declining to
accept the respondent no.1's prayer for interiminjunction

Per contra Shri R F. Nariman, |earned senior counse
appearing for the respondent no.1 submitted that in the
context of the facts and circunstances of the case as
stated in the inmpugned order, the H gh Court rightly
granted the prayer for interiminjunction. According to the
| ear ned seni or counsel the order is based on rel evant
considerations. He urged that this Court may not interfere
with the inpugned order
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It is elementary that grant of an interlocutory
i njunction during the pendency of the legal proceeding is a
matter requiring the exercise of discretion of the Court.
Wil e exercising the discretion the Court normally applies
the following tests :-

i) whet her the plaintiff has a prim facie
case;

i) whet her the bal ance of convenience is in
favour of the plaintiff; and

iii) whet her the plaintiff would suffer an

irreparable injury if his prayer for
interlocutory injunction is disallowed.

The deci sion whether or not to grant an interlocutory
injunction has to be taken at a tinme when the exercise of
the legal right asserted by the plaintiff and its all eged
violation are both contested and remain uncertain till they
are established on evidence at the trial. The relief by way
of interlocutory injunction is granted to mtigate the risk of
injustice to the plaintiff during the period before which
that uncertainty could be resol ved. The object of the
interlocutory injunctionis to protect the plaintiff against
injury by violation of his right for which he could not be
adequately compensated i n danages recoverable in the

action if the wuncertainty were resolved in his favour at the
trial. The need for 'such protection has, however, to be

wei ghed agai nst the correspondi ng need of the defendant

to be protected against injury resulting fromhis having
been prevented from exercising his own |egal rights for

whi ch he could not be adequately compensated. The Court
nmust wei gh one need against another and determ ne where

the "bal ance of convenience" |ies. [See Gujarat Bottling Co.
Ltd. & Os. Vs. Coca Cola Co. & Ors. (1995) 5 SCC 544 at

574.]

In Dorab Cawasji Warden Vs. Coom Sorab Warden &

Os., (1990) 2 SCC 117, this Court, discussing the
principles to be kept in mind in considering the prayer for
interlocutory mandatory injunction observed

"The relief of interlocutory mandatory

i njunctions are thus granted generally to
preserve or restore the status quo of the
| ast non-contested status which

preceded the pending controversy unti

the final hearing when full relief may be
granted or to conpel the undoi ng of

those acts that have been illegally done
or the restoration of that which was
wongfully taken fromthe party
conpl ai ning. But since the granting of
such an injunction to a party who fails
or would fail to establish his right at the
trial may cause great injustice or
irreparable harmto the party agai nst
whomit was granted or alternatively not
granting of it to a party who succeeds or
woul d succeed may equal ly cause great
injustice or irreparable harm courts
have evol ved certain guidelines.
General ly stated these guidelines are

(1) The plaintiff has a strong
case for trial. That is, it
shal | be of a higher standard
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than a prima facie case that
is normally required for a
prohi bitory injunction.

(2) It is necessary to prevent
irreparable or serious injury

whi ch normal |y cannot be
conpensated in terns of

noney.

(3) The bal ance of conveni ence
is in favour of the one

seeking such relief.

Bei ng essentially an equitable relief the
grant or refusal of an interlocutory
mandat ory injunction shall ultimtely
rest in the sound judicial discretion of
the court to be exercised in the light of
the facts and circumstances in each

case. Though the above guidelines are
nei t her exhaustive nor conplete or

absol ute rules, and there may be
exceptional circunstances needing

action, applying themas a prerequisite
for the grant or refusal of such

i njunctions would be a sound exercise

of a judicial discretion."

In the case of Indian Ol Corporation Ltd. vs.
Anritsar Gas Service & Ors., (1991) 1 SCC 533, a hench of
three | earned Judges of this Court consideredthe
appropriate relief to be granted in a case arising from
revocation of the distributorship agreenent for sale of LPG
by the Indian G| Corporation under different clauses of
the agreement. In that connection, this Court made the
fol |l owi ng observations : -

"The question now is of the relief
whi ch coul d be granted by the
arbitrator on its finding that
term nation of the distributorship was
not validly made under clause 27 of the
agreenment. No doubt, the notice of
term nation of distributorship dated
March 11, 1983 specified the severa
acts of the distributor on which the
term nati on was based and there were
conplaints to that effect nmde agai nst
the distributor which had the effect of
prejudi cing the reputation of the
appel | ant - Cor porati on; and such acts
woul d permt exercise of the right of
term nation of distributorship under
clause 27. However, the arbitrator
havi ng held that clause 27 was not
avai |l abl e to the appel |l ant- Corporation
the question of grant of relief on that
finding has to proceed on that basis.
In such a situation, the agreenent
bei ng revocable by either party in
accordance with clause 28 by giving 30
days’ notice, the only relief which could
be granted was the award of
conpensation for the period of notice,
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that is, 30 days. The plaintiff-
respondent 1 is, therefore, entitled to
conpensation being the | oss of
earnings for the notice period of 30
days instead of restoration of the

di stributorship. The award has,
therefore, to be nodified accordingly.
The conpensation for 30 days notice
period fromMrch 11, 1983 is to be
cal cul ated on the basis of earnings
during that period disclosed fromthe
records of the Indian O | Corporation
Ltd. "

Coming to the case on hand-it.is to be kept in mnd

that the controversy raised in the case relates to a
commer ci al. contract entered between the appellant and
respondent no.1 for sale of petroleum products
manuf act ured by the appel | ant” Corporation. Pernission

for sale of such products was granted by the appellant on
the terns and conditions set out in the agreenent. In the
said agreenment it was clearly stipulated that the
respondent no.1 shall not change the structure of the firm
wi t hout the perm ssionof the appellant. Concededly the
respondent no.1 had changed the structure of the firm
froma proprietary firmto a partnership firm The
consequence of violation of any condition of the agreenent
by the respondent no.1 was provided under clause 45 in
which it was stated that the grantor/licensor wll be
entitled to revoke the agreenent on the happening of such
event. Therefore, prima facie the appellant was entitled to
take action for revoking the agreenent entered with the
respondent no.1. Validity or otherw se of the order of
revocati on can be considered at the stage of interim
injunction only for the limted purpose of ascertaining
whet her there is prima facie case(in favour of the
plaintiff/petitioner and not for determ nation of the
qguestion finally. From the di scussions in the inpugned
order it appears that the H gh Court has dealt with the
matter as if it was deciding the suit.

The questions whether, if the respondent no.1 had

violated the condition stipulated in the agreenent by
changi ng the structure of the firmw thout taking prior

permi ssion fromthe appellant, still the |latter was bound to
give to the forner an opportunity for rectifying the defect;
and whether passing the order revoking the agreenent

wi t hout affording such opportunity will render the
revocation order invalid, are matters which are to be

consi dered when the suit is taken up for hearing. “These

are not matters to be considered in detail for considering
the prayer for interlocutory order of injunction. Regarding
the question of status quo on the date of the order of

i njunction there was serious di spute whether the appell ant
had taken over possession of the property after notice of
revocati on of the agreement was served on the manager of
respondent no.1 and had nmade over possession of the suit
property to respondent no.2 for the purpose of running the
petrol punp. The H gh Court has tried to get over this
qguestion by recording a finding that there were sone
materials on record to show that the respondent no.1 was
transacting business of sale of petrol eum products on the
date of filing of the suit. This finding has been arrived at
by the Hi gh Court wi thout considering the reasons given
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by the Trial Court which had recorded a finding to the
contrary in its order. The High Court has not at al

di scussed the considerations which wei ghed and the
reasons whi ch persuaded the Trial Court in rejecting the
prayer for interimmandatory injunction as prayed for by
respondent no.1. Mst inportantly, the H gh Court has
not considered the question whether on the facts and
circunstances of the case, if the prayer for interim
injunction is refused the plaintiff/petitioner will suffer
i rreparabl e | oss which cannot be adequately conpensated
by danages. As has been held by this Court in Dorab
Cawasji Warden case (supra), ordinarily the relief to be
granted to a plaintiff in such a natter is awardi ng of
danages and interiminjunction of a nandatory nature is
not to be granted.

On consideration of the entire matter, we are

satisfied that the order passed by the H gh Court granting
the prayer for interiminjunction, in the context of facts
and circunstances of the case, is unsustainable.

Accordi ngly, the appeals are allowed. The order dated
5.12. 2000 of the Hi gh Court in CMA Nos.3251 and 3255 of
2000 is set aside and the order passed by the Trial Court
in l.A No.1373 & 1497/2000 in O S. No.1139 of 2000

dated 06.11.2000 is restored. It is made clear that the
observations nmade in this judgnent will ‘not in any way
affect the nmerit of the case. 1In the facts and circunstances
of the case, there will be no orders for costs.




