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PETI TI ONER
STATE OF GUIJARAT

Vs.

RESPONDENT:
SUHRI D GEI GY LTD. AND ORS

DATE OF JUDGVENT: 10/ 12/ 1996

BENCH
S.P. BHARUCHA, S.C. SEN

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NOS. 3536-40/82 & 7431/83
JUDGMENT

BHARUCHA, J.

These appeal s arise out of judgnments and orders of the
Hi gh Court of Qujarat. the principal judgment was delivered
inthe case of Suhrid Geigy Ltd., Ahnedabad vs. Union of
India & Os. (1980 E.L.T. 538), which is under challenge in
Cvil Appeal No.1780/80, and was  followed in the  other
matters. We shall deal with the principal judgnment first.
The appellants manuf acture.. inter alia, the follow ng
nmedi ci nal preparations:

Sr. No. Pr oduct

1. Xyl ocaine 1% pl ai n vial

2. " 2% pl ai n vi al

3. " 1% Adr enal i ne
vi al

4, " 2% Adr enal i ne
vi al

5. " 2% Adr enal i ne

cartrtridge

6 " 5% heavy anpoul e

7. " 4% t opi cal via

8. " 5% oi nt nent tube

9. " 2% jelly tube

10. " 2% vi scous vi a

11. Butazolidin 3m . ampoul e

12. Irgapyrin 3m . ampoul e

13. Irgapyrin 5m . anpoul e

The first ten nedicinal preparations are l oca
anesthetics. The other three are anti-inflammtory and anti -
rheurmatic medi ci nal preparations and contain a snal

percentage of Xyl ocaine. The appellants were issued wth
demand notices to pay excise duty under the provisions of
the medicinal and Toilet Preparations (Excise Duties) Act,
1955, upon the said nedicinal preparations. The demands were
challenged in a wit petition before the Gujarat H gh Court,
whi ch was all owed by the principal judgnent under appeal

Ref erence nust first be made to some provisions of the
said Act. Section 2 is its definition section. Cause (c)
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thereof defines "dutiable goods" to nean "the nedicinal and
toilet preparations specified in the Schedule". C ause (Qg)
defines "nedicinal preparation” to include "all drugs which
are a renedy or prescription prepared for internal or
external use of human beings or animals and all substances
intended to be used for or in the treatnent, mtigation or
prevention of disease in human beings or aninals". The
definition of "narcotic drug" and "narcotic" in clause (h)
reads thus"

“(h) "narcotic drug" or "narcotic"

means a substance (other t han

al cohal ) which when swallowed or

i nhaled by, or injected into, a

human bei ng i nduces . drowsi ness,

sl eep, stupefaction or

insensibility in the human bei ng

and includes al |- akj aki uds of

opi um

Section 3(1) is the charging section and it states that
there shall -~ be levied duties of excise, at the rates
specified in the Schedul e, on al | duti abl e goods

manufactured in India. Entry~ 1 of the Schedule deals with
medi ci nal preparations and sub-entry (1) thereof with
al l opathi c medi ci nal” preparations. Item(iii) thereunder at
the relevant tinme prescribed the duty |eviable on "nedicina
preparations not containing al cohol but containing narcotic
drug or narcotic".

The af orenenti oned noti ces ~were i ssued to the
appel l ants upon the basis that ~anaesthetics, including
Xyl ocai ne, were covered by the definition of ‘a narcotic drug
or narcotic in section-2(h); hence, nedicinal preparations
contai ni ng Xyl ocaine were assessable to duty under the said
Act .

The High Court took the view that the use in Section
2(h) of the word "or" between the words "stupefaction" and
"insensibility" did not suggest -alternatives. The four
stages of drowsiness, sleep, stupefaction and insensibility
nentioned in Section 2(h) were stages of progression which
foll owed one after another and, in that sense, the word "or"
meant "and". A narcotic drug or —a narcotic should,
therefore, produce all the four effects one after the other
with the passage of tinme. Wen a narcotic drug or a
narcotic, which was a conponent part of the nedicina
preparation sought to be taxed, ceased to produce the
synptons set down in the definition of Section 2(h), it
ceased to be a narcotic drug or a narcotic. For this, anong
ot her reasons, the High Court rejected the Revenue' s case.

W do not agree with the H gh Court that, by reason of
the definition in Section 2(h), a narcotic drug or a
narcotic is a substance which nust produce drowsiness and
sl eep and stupefaction and insensibility, in that “order, in
a human being, and that the word "or" between "stupefaction”
and "insensibility" therein must be read as "and". W take
the view that, on its plain neaning, a narcotic drug or
narcotic as defined in preparation, as defined by Section 2
(g). It cannot, therefore, be said to be a "substance"
within the neaning of Section 2(h), by reason of whose
inclusion in another nedicinal preparation, the other
medi ci nal preparation beconmes dutiable. As we see it, to
render a nedicinal preparation dutiable, it nust include
sone substance, other than a nedicinal preparation, that
possesses the properties of producing drowsiness, sleep
stupefaction or insensibility. That substance needs to be
identified. If that substance is in a medicinal preparation
whet her by itself or by reason of being an ingredient of
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another nedicinal preparation that is incorporated in the
nedi ci nal preparation, t he nmedi ci nal preparation is

dutiable. In the present <case, it is not enough for the
Revenue to state that the said nedicinal preparations
contai n Xyl ocai ne and Xyl ocai ne has the properties nentioned
in Section 2(h). What nust be set out is: what is it that is
contained in Xylocaine which contains these properties and,
by reason thereof, makes the said nedicinal preparations
duti abl e.

It is, therefore, that we would agree with the High
Court that the demands upon the appellants nmust be quashed.

Having regard to this conclusion, we dot not find it
necessary to consider either the argument that the State of
Gujarat, by itself, cannot. not naintain the appeal or that
the denmands upon the appellants contravene the provisions of
Article 14 of the Constitution

In the other appeal's, anaesthetics are ingredients of
the medicinal preparations sought to be made dutiable. As in
the case ~/of Xylocaine, what it is within the anaesthetics
that produces drowsi ness or sleep or stupefaction or
insensibility was not identified. For the reasons afore-
stated, these appeal s nust al so be disnissed.
The appeal s are dism ssed, No order as to costs.




