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ACT:

Industrial Disputes Act, 1947-S. 18(1)-Agreenent under-
Di spute between enployer and enployee in relation thereto-
Whet her coul d be decided by a Cvil Court.

Jurisdiction of Civil Court in relation  to an
i ndustrial dispute-Principles.

Industrial Disputes, Act, s.  10A-Suit for enforcenent
of arbitration-Jurisdiction of Cvil Court to try.

HEADNOTE

The |Industri al Di sputes Act. was enacted to make
provision for the investigation and settlenent of the
i ndustri al di sput es. The Act envi sages col l ective

bar gai ning, contracts between the workers’ unions and
managenent and the |like which are matters outside the realm
of the comon law or the |aw of contracts. The Act defines
an industrial dispute and what the term "settlenent” neans.
Different authorities have been created at different |evels
for settlement and adjudication of industrial disputes,
conferring on themvaried and extensive powers. Were a
di spute between the workers and nanagenent cannot be
resolved by the conciliation procedure envisaged under the
Act, the dispute is referred by the Governnment to a Labour
Court or a Tribunal, the award of which beconmes final and
cannot be called in question by any court in any nanner
what soever. Under s. 18(1) a settlenent arrived at by
agreenment between the enployer and worknen, otherw se than
in the course of conciliation proceeding, shall be binding
on the parties to the agreenent.

In one of the departments of the appellant there were
three groups of workers: One, the workers’ union which was
earlier recognised as a "trade union, and was derecogni sed
by the appellant, and secondly another union which was
recognised in its place and thirdly workmen who were nenbers
of neither wunion. As a result of a settlenent entered into
wi th the derecogni sed union an incentive schene was in force
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in this departnent of the appellant. After the derecognition
of the union. because of the increase in the strength of the
workmen it becane necessary for the conpany to revise the
target figures of the incentive scheme. The conpany,
therefore, entered into a settlenent with the union
recognised later. This led to protests fromthe derecogni sed
uni on. Respondents 1 and 2 who were nenbers of the
derecogni sed union, instituted a suit in the Gvil Court
under O | r. 8 of the Code of Cvil Procedure in a
representative capacity alleging that the earlier settlenent
was a contract of service and that the new settlenent would
bring about a change in their service conditions, that the
new settlenment was arrived at without following the
mandatory requirements of s. 9A of the Act and have prayed
for a permanent injunction to restrain the appellant from
i mpl ementing the later settlement. During the trial the
plaintiffs stated that they did not wsh to enforce the
first agreenent —as it would not be binding upon the workmen
who were 'the menbers of the derecognised union. This led to
dropping the issue relating to non-conpliance with s. 9A of
the Act also.

The trial court held that it had jurisdiction to try
the suit as it was asuit of a civil nature for enforcenent
of rights of common and general |aw and consequently there
was no guestion/ of reliefs being 'clainmed under the
Industrial Disputes /Act. Treating the  incentive paynents
made during the years when the first agreement was in force
as inmplied terns of « conditions of service and trial court
granted a conditional decree of injunction. On appeal, the
H gh Court upheld the view of the trial court. On further
appeal to this Court it was  contended by the respondents
that the renedy provided under the Industrial D sputes Act
was a msnonmer in that reference of an industrial dispute
for adjudication to a tribuna
428
woul d depend upon the exercise of the power by the
Government under s. 10(1) of the Industrial Disputes Act.
The Act did not confer any right on the suitor.

Al'l owi ng t he appeal
N

HELD : The suit for a decree for permanent -i njunction
was not mmintainable in the civil court-—as it had no
jurisdiction to grant the relief or even a tenporary relief.
[ 448C- D]

(1) The principles applicable to the  jurisdiction of
the civil <court in relation to an industrial dispute are,
(i) if the dispute is not an industrial dispute nor does it
relate to enforcenent of any other right under the Act the
renedy lies only in the civil court; (ii) if the dispute is
an industrial dispute arising out of a right or lLiability
under the general or comon |aw and not under the Act, the
jurisdiction of the civil <court is alternative, leaving it
to the election of the suitor concerned to choose his' remedy
for the relief which is conpetent to be granted in_ a
particular renedy; (iii) if the industrial dispute relates
to the enforcement of a right or an obligation created under
the Act then the only renedy available to the suitor is to
get an adjudication under the Act; (iv) if the right which
is sought to be enforced is a right created under the Act
such as Chapter VA then the remedy for its enforcenent is
either s. 33Cor the raising of an industrial dispute, as
the case nmay be. [446A-D

Doe v. Bridges (1831) 1 B. & Ad. 847: Pasnmore and
others v. The OCswaldtwistle Uban District Council (1898)
Appeal Cases, 387; Cutler v. Wandsworth Stadium Ltd. (1949)
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Appeal Cases 398; WIverhanmption New Witerworks Co. V.
Hawkesford (1859) 6 C.B. (N S.) 336; Naville v. London
"Express", Newspaper Ltd. (1919) Appeal Cases 368; Peebl es
v. The Oswal dtwi stle Urban District Council (1897) 1 Queen’s
Bench, 625; Barraclough v. Brown and others (1897) Appea
Cases, 615; Solonobns v. Certzenstein Ltd. and others (1954)
2 Weekly Law Reports, 823; Southwark London Borough Counci
v. Wlliams and another (1971) 1 Chancery, 734; Stevens v.
Chown (1901) 1 Chancery, 894; Enperor of Austria v. Day
(1861) 3 D.F. & J. 217, 253; Carlton |Illustrators and
another v. Coleman & Conpany Linmted (1911) 1 King' s Bench
771; PYX Ganite Co. Ltd. v. Mnistry of Housing and Loca
Government and others (1960) Appeal Cases 260; Duchess of
Aroyll v. Duke of Argyll and others (1967) 1 Chancery, 302;
Pol | and v. Photographic Conpany (1889) 40 Chancery Divi sion
345.

State of Bonbay v. K. P..Krishnan and others [1961] 1
S.C R 227 and Bonbay Union of = Journalists & O's. v. The
State | of Bonbay & Anr. [1964] 6 S.CR 22; K S
Venkataraman & Co. v. State of Madras [1966] 2 S.C. R 229;
Secretary of State Represented by the Collector of South
Arcot v. Mask and Company 67 Indian Appeals, 222; Raleigh
I nvest ment Coy. Ltd. v. Governor General in Council, 74
I ndi an Appeals 50; Firmand Illuri Subbayya Chetty and Sons
v. The State of Andhra Pradesh [1964] 1 S.C.R 752; Firm
Set hi Radha Ki shan (deceased represented by Hari Ki shan and
others v. The Adm nistrator, Municipal Comrittee, Ludhiana
[1964] 2 S.C.R 273; Bharat Kal a Bhandar Ltd. v. Minicipa
Commi ttee, Dhamangaon  [1965] 3 S.C'R 499; Kamla MIIls Ltd.
v. State of Bonmbay [1966] 1 S:C.R 64; State of Kerala v.
Ramaswam |yer & Sons [1966] 3 S.C. R 582; Pab-bojan Tea Co.
Ltd. etc. v. The Deputy Conmm ssioner, Lakhinpur etc. [1968]
1 S.C.R 260; Dhulabhai and others v. The State of Mudhya
Pradesh and another [1968] 3 S.C/R 662 and Uni on of India
v. A V. Narasinmhalu [1970] 2 S.C.R 145. referred to.

(2) In the present case it is clear that what the
plaintiff, respondents wanted to prevent was the threatened
breach of their right which flowed from the ‘agreenent
entered into between the derecogni sed uni on and the conpany.
Such a collective agreement is recognised and creates a
right in favour of the menbers of the Union only under s.
18(1) of the Act and not under the general law of contract.
Wthdrawal of the claim based upon the said agreenent from
the trial court had no effect on the question of -its
jurisdiction to try the suit. In so far ~as the suit was
filed in a representative capacity on behalf of the nenbers
of the derecogni sed
429
union by two of its menbers under O | r. 8 of the Code it
was clearly a suit in relation to the exercise of /right
created under the Act. In their case it was not permissible
to fall back upon the alleged inplied ternms and conditions
of service. The source of their right was that agreenent.
Even the workmen who were not nenbers of the derecognised
uni on but were given the benefit of incentive paynents under
the said agreenment were so given because they tacitly agreed
to be bound by the agreement. Even accepting that in their
case it had assumed the character of an inplied term of
contract of service, the alternative claimnade in paragraph
8 of the plaint as being a condition of service otherw se,
can be referable to the claimof the non-nenbers only. The
source of their right in that event was different and a
representative suit on their behalf by the two plaintiffs
could not be maintained. The numerous persons mnmust have the
same interest in one suit instituted under O | r. 8 of the
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Code. Persons having different interests cannot be so
represented. The better and nore reasonabl e view therefore,
is that all workmen represented by the two plaintiffs sought
an order of injunction in the civil court to prevent an
injury which was proposed to be caused to themin relation
to their right under the Act. [447E-H, 448AB]

(3) The dispute could well be decided fromall aspects
ina reference under the Act. Although the issue as to the
non-conpliance with the requirements of s. 9A of the Act was
dropped, the trial court seens to have found that the
proposed change in the conditions of service was adverse to
the interests of the worknen. \Wether it was so or not is a
matter of debate. But it is apparent that both the
agreenments could not be simultaneously given effect to. The
result of the order of injunction made by the trial court
was that the worknmen represented by the two plaintiffs were
to get incentive paynents in .accordance wth the schene
enbodied in the earlier agreenent ignoring the addition to
the strength of the worknmen. On the other hand, the nenbers
of the recognised union who had entered into the second
agreenment were to get their incentive paynents in accordance
with that agreenent taking into account the contribution
made in the matter of production by the newy added worknen.
This leads to an inpracticable result. [448C G

(4) Section 41(a) of the Specific Relief Act says that
an injunction cannot be granted to prevent breach of a
contract the performance of which woul d not be specifically
enforced. Section 42 providing an exception to this is not
attracted in this case. Section 14(1)(c) says that a
contract which is in_its nature determnable cannot be
specifically enforced. The contract in question enbodied in
the earlier agreenent was in its nature determ nable under
s. 19(2) of the Act or could be varied by follow ng the
procedure under s. 9A. The decree or order of injunction
made therein, is not sustainable on this account too. [448H
449AB]

(5) It cannot be said that @ remedy provided under the
I ndustrial D sputes Act is a. msnoner. Reference of
i ndustrial disputes for adjudication in exercise of the
power of the CGovernnment under s. 10(1) is so comon that it
is difficult to call the remedy a msnomer or insufficient
or inadequate for the purpose of enforcenment of the right or
liability created wunder the Act. The enforcenent of a right
or an obligation under the Act, the renedy provided -uno
flatu in it is the exclusive renedy. The legislature inits
wisdomdid not think it fit and proper to provide a very
easy and snooth remedy for enforcenment of the rights and
obligations created under the Act. Persons w shing the
enjoynment of such rights and wanting its enforcenent nust
rest content to secure the renedy provided by the Act. The
possibility that the Governnent may not ultimately refer an
i ndustrial dispute under s. 10 on the ground of expedi ency
is not a relevant consideration in this regard. [439C F]

(6) The principle of separate renedy only for the
purpose of injunction available in a court of Chancery,
which was kept intact even after the judicature Act of 1873
is not applicable in India. In India, under s. 9 CP.C
courts have, subject to certain restrictions, jurisdiction
totry suits of civil nature excepting suits of which their
cogni zance is either expressly or inpliedly barred. If a
suit in relation to an industrial dispute relates to the
enforcenent of a right «created under the Act by necessary
intendnent, the jurisdiction of the civil court is barred.
That being so. inIndia, it is barred for all purposes and a
suit for in-
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430

junction only would not |I|ie. The jurisdiction of the civi
court inlIndiato grant a relief of injunctionis linmted to
cases in which there is a right at law that is to say, a
right to be pursued in such court. [440C H

Kri shnan and another v. East India Distilleries and
Sugar Factories, Ltd. Nellikuppam and another (1964) 1
Labour Law Journal 217; Madura MIls Conpany, Ltd. wv.
Guruvemmal and another (1967) 2 Labour Law Journal 397,
Ni pnani Electricity Conpany (P) Ltd. (by its director, V.R
Patravali) and another v. Bhinarao Laxman Patil and ot hers
(1969) 1 Labour Law Journal 268; The Pigment Lakes and
Chem cal Manufacturing Co. Private Ltd. v. Sitaram Kashiram
Konde 71 Bonbay Law Reporter 452, and Nanoo Asam Madhavan v.
State of Kerala and others (1970) 1 Labour Law Journal 272.
referred to.

Bi dyut Kumar ~Chatterjee and others v. Conm ssioner for
the Port of Calcutta (1970) 2 Labour Law Journal, 148, over
rul ed.

(7) '(a) The nmanner of voluntary reference of industria
di sputes to arbitration is provided in s. 10A of the
Industrial Disputes Act. The reference to arbitration has to
be on the basis of a witten agreenment between the enpl oyer
and the workmen. As provided in s. 10A(5) of the Industria
Di sputes Act, nothingin the Arbitration. Act, 1940 shal
apply to arbitrations under s. 10A of the Act. [449H, 450A]

(b) Were a witten agreenment was executed, according
to which the parties agreed to refer a dispute regarding
di smssal of certain wrkmen to a Board of " Arbitrators
consisting of three persons and the enployer term nates the
settlenment under s. 19(2) of the Industrial D sputes Act and
later withdraws its nonminee fromthe Board of ‘Arbitrators, a
suit filed in a civil court by the enpl oyees challenging the
action of the enployer and for direction to restrain the
enpl oyer from committing a breach of the agreenent and to a
point its nomnee in the place of the one who had w t hdrawn,
such a suit is inrelation to the enforcenent of a right
created under the Act. In such a case the renedy in/ civi
court is barred. The only renedy available tothe worknen
concerned was the raising of an industrial dispute. [450BCD|

South Indian Bank Ltd. v. A R Chacko [1964] 5 S.C R
625, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 922 of
1973.

Appeal by special leave formthe judgnent and  order
dated the 13th and 15th, February, 1973 of the Bonbay Hi gh
Court in L.P. A No. 74 of 1972. and

Cvil Appeal No. 2317 of 1972.

Appeal by special leave fromthe judgnent and. ‘order
dated the 27th and 28th Septenber, 1972 of the Bonbay Hi gh
Court in Civil Revision Application No. 451 of 1972.

In C. A 922 of 1973.

S.D. Vinadalal, A K Sen and |[|.N Shroff, for the
appel | ant .

Sh. Sorabji, F.D. Damania, S.K  Dholakia, Subhash
herai and R C. Bhatia, for respondents Nos. 1-2.

F. S Nariman, P. H Parekh and S. Bhandare, for
respondents 3-6.

431
Ranmeshwar Nat h, for Respondent/Intervenor
In C. A No. 2317/1972.
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A. K Sen and Raneshwar Nath, for the appellant.

Som Nath, F. D. Damania and B. R Agarwala, for
respondent Nos. 1 to 3.

The Judgnent of the Court was delivered by

UNTWALI A, J. These two appeals filed by special |eave
of this Court have been heard together because an i nportant
qgquestion of law as to the jurisdiction of the Gvil Court to
entertain the suits of the kinds filed in the two cases is
comon. M. Vinadalal, |earned counsel for the appellant
conpany in Civil Appeal No. 922 of 1973 followed by M.
Nari man, appearing for respondents 3 to 6 and M. A K. Sen,
| earned counsel for the appellant conmpany in Cvil Appea
No. 2317 of 1972 argued in support of the ouster of the
jurisdiction of the Cvil Court, M. Sorabjee, appearing on
behal f of the plaintiff respondents 1 and 2 vehenently
conbated the proposition. He was followed by M. Som Nath
lyer, learned counsel for the respondent Union in GCivi
Appea
2317 of 1972 W shall proceed to state the facts of Cvi
Appeal " No. 922" of 1973 first, discuss the point of
jurisdiction as also the “other  points involved in that
appeal and then briefly refer to the facts of the other
case.

The appel | ant ~conpany carries on a_ big industry and
owns several plants. One such plant is situated at Kurla,
Bonbay. In this plant there is a departnent known as Motor
Producti on Departnment. The dispute relates to the worknen of
this departnent. There seens to be three groups of workmen
in the. departnent aforesaid. One group was represented by
Engi neeri ng Mazdoor Sabha-hereinafter call ed the Sabha Uni on
which is a registered Trade Union and was once a recogni zed
uni on of the workmen of the appellant conpany. Respondents 1
and 2 who instituted the suit in question-in the Gty G vi
Court at Bonbay are nenbers of this Union. Later on the
Sabha Uni on was derecogni zed and’ another registered Trade
Uni on  known as Associ ation of Engi neeri ng wor ker s-
hereinafter called the Association Union-was recogni zed by
the appellant conpany. This Association Union, respondent
No, 3, was inplead as defendant No. 2 in the action. Beside
the menmbers of these two unions, there are certain worknen
who are nenbers of neither.

An incentive scheme providing for certain incentive
payments to the workmen of the Motor Production Depart nent
was i ntroduced by the appellant conmpany in pursuance  of
agreenments entered fromtinme to tinme between the conpany and
the Sabha Union. The | ast of such agreenent executed between
themwas dated the 31st Decemnber, 1966. It appears that at
the time of the execution of the |ast agreenent there were
425 wor knen in the department. Broadly speaking the
i ncentive schene was to nake extra paynents at the rate of
3.5% over the basic production of 650 units upto the target

of 900 on every extra production of 25 wunits. In | other
wor ds, who workmen were to get 35%
432

nore if they produced 900 units in a nonth of 25 working
days. The next target fixed was 1250 units payable at the
rate of 4% per 25 units. In other words, the worknen were to
get 35% + 56%total 91%nnore if they reached the production
target of 1250 per nonth. It further appears that after the
recognition of the Association Union, 27 nore persons who
were previously |learners were taken in as regular tenporary
enpl oyees in the Mdtor Production Departrment on and from 1st
Sept enber, 1970. The strength of the worknen thus according
to the case of the appellant and respondent no. 3 went up
from425 to 452, naturally necessitating the revision of the
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normand target figures of the incentive schene. Sone sort
of arrangenent was arrived at between the conpany and the
Association Union which led to a protest by the Sabha Union
in Cctober, 1970. Eventually a definite settlenent in
witing was arrived at between the appellant and respondent
no. 3 on the 9th of January, 1971 nmaking the settlenent
effective from 1-9-1970. The normfigure of 650 units was
raised to 725 and the first and the second target figures
were raised from900 to 975 and 1250 to 1325 respectively.
The rates of incentive paynment at 3.5%in the first target
and 4% in the second target were retained. Thus the maxi mum
i ncentive paynent of 91% was kept wunaltered. Broadly
speaki ng, therefore, the increase of 75 units at every stage
of the production was attributable to the addition of the
strength of 27 workmen~ in the Mdtor Production Department.
The nenbers of the Sabha Union, however, felt aggrieved by
this, because, they thought the 27 newy added wor knmen were
nerely learners and could not be eligible for being taken in
the pool ~of the incentive schenme. It would adversely affect
the incentive paynents which were to be nade to the existing
425 wor kmen. According to the case  of respondents 1 and 2
they for the first time learnt about the intention of the
conpany to bring about a change in the service conditions
when the altered scheme  was put on the Notice Board on the
15th March, 71. The two workmen who were the nmenbers of the
Sabha Union rushed to the court and instituted their plaint
on the 8th April, 1971 in the City Cvil Court at Bonbay
seeking the perm ssion of the court"to institute the suit in
a representative capacity under order |, Rule 8 of the Code
of Civil Procedure-hereinafter called the Code representing
the workmen who were nenbers of the Sabha Union as also
those who were neither its nmenbers nor nenbers of the
Associ ation Union. On an objection being raised consequently
respondents 4 to 6 were added as defendants 3 to 5 to
represent the 27 disputed workmen.

Respondents 1 and 2 in their plaint chiefly based their
claim on the Menorandum of Settlenment dated the 31st
Decenmber, 1966 which on being ‘acted upon had ‘becone a
condition of service not only of ‘the nmenbers of the Sabha
Union but also of others who were not its nmenbers. Their
assertion was that the other settlenment arrived at between
the conpany and the Associ ation Union under section 18(1) of
the Industrial Disputes Act, 1947-hereinafter referred to as
the Act, was not binding on those worknen who were not its
nmenbers. They attacked the second agreenent as having been
arrived at wthout following the nandatory requirenment of
section 9A of the Act. The first relief clained in the suit
was that the settlenment dated the 9th January, 1971 was
433
not binding on the plaintiff and other concerned daily rated
and monthly rated workmen of the Mdtor Production Depart ment
who were not menbers of the Association Union. The second
relief was to ask for a decree of permanent injuction to
restrain the appellant from enforcing or inplenentingthe
terns of the inmpugned settlenent dated the 9th January,
1971. The appel | ant conpany and the other defendant
respondents filed their witten statenments and contested the
suit. They asserted that all the workmen of the Mdtor
Producti on Departrment had inpliedly accepted and acted upon
the new settlenment. They chall enged the jurisdiction of the
Civil Court to entertain the suit in relation to the dispute
whi ch was an industrial dispute and further asserted that in
any view of the matter no decree for pernmanent injunction
coul d be made.

The Trial Court framed several issues for trial but
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curiously enough dropped many issues as not surviving in
vi ew of the stand taken on behal f of the plaintiffs counse

at the tinme of the trial of the suit. It was conceded on
their behalf, and rightly too, that the agreenent dated the
31st Decenber, 1966 was a settlenent under section 18(1) of
the Act. It could be binding only on the nenbers of the
Sabha Uni on and not on others. But since the suit was filed
on behalf of the non-nenbers also who were not nenbers of
either Union and in a representative capacity the main basis
of the suit being the agreenment dated the 31st Decenber,
1966 was given up, and it was stated on behalf of the
plaintiffs that they did not wish to enforce that agreement.
Hence many issues, according to the | earned Trial Judge did
not survive for discussion and were dropped. One such issue
was issue no. 7 in relation to the requirenent of the notice
under section 9A of the Act for effecting any change in the
agreenment dated the 31st Decenber, 1966. Treating the
i ncentive paynents made on and fromthe year 1966 till 1970
as inplied terns of conditions of service, the Trial Judge
seens to  have cone to the conclusion that the change
effected in January, 1971 was detrinental to and against the
interests of the worknmen. Due to sone technical reasons the
first relief of declaration was not granted. But hol ding
that the court had jurisdiction to try the suit as it was a
suit of a "Civil nature for enforcenment of rights of common
and general |aw and consequently there i's no question of the
reliefs being claimed under the Industrial Disputes Act", it
granted a sort of condi ti onal~ decree of i njuction
restraining the appellant fromenforcing or inplenmenting the
terns of agreenment of the 9th January, 1971 against the
wor knmen of its Modtor Production Departnent who are not
nenbers of the Association Union. The-injunction, however,
was not to operate in regard to any worknen who in witing
accepted the terns of the inmpugned agreenment or after the
appel l ant took steps in accordance with lawto make the
agreement binding on workmen  other than those who are not
menbers of the Association Union. The decree for injunction
was also to cease to be operative if the appellant gave any
noti ce of change under section 9A of the Act on-expiry of 3
nonths after the expiry of 21 days notice given under the
sai d provisions of |aw

The conpany filed an appeal in the Bombay Hi gh Court to
chal l enge the decision of the City Cvil Court. The learned
single Judge of the Hgh Court who heard the appea
following his decision in the G vi
434
Revision filed by the other company which is appellant in
the other appeal, sustained the jurisdiction of the G vi
Court to entertain the suit and did not feel persuaded to
interfere with it on nmerits. The conpany took the matter in
aletters patent but it net the sane fate before a Division
Bench of the High Court. On grant of special |eave, the
present appeal was fil ed.

The forenost and perhaps the only point, undoubtedly a
vexed one, which falls for our determ nation is whether on
the facts and in the circunmstances of this case the G vi
Court had jurisdiction to entertain the suit filed by
respondents 1 and 2 agai nst the appellant and respondents 3
to 6. Various English and Indian authorities were cited on
the point on either side at the Bar and we shall endeavour
to answer the question of |aw on appreciation of many such
authorities. It may not be necessary to refer to all. Before
we do so, we nmay very briefly refer to the relevant
provi sions of the Act.

The object of the Act, as its preanble indicates, is to
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make provision for the investigation and settlenent of
i ndustrial disputes, whi ch nmeans adjudication of such

di sputes also. The Act envisages collective bargaining,
contracts between Union representing the workmen and the
managenment, a matter which is outside the realm of the
common law or the Indian law of contract. The expression
"industrial dispute" is defined in section 2(k) to say that:
" "industrial di spute" neans any dispute or
di fference between enployers and enpl oyers, or between
enpl oyers and workmen, or between workmen and wor knen,
which is connected wth the enploynent or non-
enpl oyment or the terns of enmployment or wth the
conditions of |abour, of any person;"
Section 2(p) gives the definition of the word "settlenment”
t hus:
"settlenent” nmeans . a settlement arrived at in the
course of conci liation - proceeding and includes a
witten agreenent” between ‘the enployer and workmnen
arrived at otherwi se than in the course of conciliation
proceedi ng where such agreenent has been signed by the
parties thereto in such manner as nay be prescribed and
a copy thereof has been sent to an officer authorised
inthis behalf by the appropriate Government and the
conciliation officer;"
Chapter Il provides for the authorities under the Act,
nanely for constitution of the Wrks Conmittee, Boards of
Conciliation, Courts of Inquiry, Labour Courts, Tribunals
and Nati onal Tribunals as also for appoi nt nent of
Conciliation officers. Different kinds of authorities having
very varied and extensive powers-in the matter of settlenent
and adj udication of i ndustri al di sputes have been
constituted. Since the time of the earliest decisions of the
Federal Court and the Supreme Court- of India it has been
recogni zed fully well that the powers of the authorities

deciding industrial di sputes under the Act are very
extensi ve-
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much wi der than the power of, a Cvil Court 'while

adj udi cating a dispute which nmay be an industrial di'spute.
The | abour Courts and the Tribunals to whom industria
di sputes are referred by the appropriate governments under
section 10 can create new contracts, |ay down new i ndustria
policy for i ndustrial peace, order reinstatenent of
di sm ssed worknmen which ordinarily a Cvil Court coul d not
do. The procedure of raising an industrial dispute starts
with the subm ssion of a charter of demands by the worknen
concerned. The Conciliation officer can be and is often made
to intervene in the matter first. He starts conciliation
proceedi ng under section 12. If a settlenment is arrived at
during the course of the conciliation proceeding, it becones
bi nding on all worknen wunder section 18(3) of the Act. If
there is a failure of conciliation, the appropriate
government is required to nmake a reference under section
10(1) of the Act. The award published under section 17(1)
beconmes final and cannot be called in question by any court
in any manner whatsoever as provided in sub-section (2).
Section 18(1) of the Act says:

"A settlenent arrived at by agreenment between the
enpl oyer and workmen otherwise than in the course of
conciliation proceeding shall be binding on the parties
to the agreenent."”

Section 19(2) nmkes provision for termnating a settlenent
and provides that it shall continue to be binding unti

then. Section 29 provides for penalty for breach of
settlenent or award. The residuary punishing section for
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contravention of any provisions of the Act or the Rules made
thereunder is section 31(2). The <conditions of service
applicable to workmen cannot be changed to their prejudice
inregard to any matter connected wth the dispute during
the pendency of any conciliation proceeding or any
proceedi ng before the Labour Court or the Tribunal as
provided in section 33(1)(a). Section 33C(1) provides for
recovery of noney due froman enployer. The scope of sub-
section (2) as to the power of the Labour Court for the
purpose of determination of the amount due is rmuch w der
than the power of Governnent under sub-section (1).

It would thus be seen that through the intervention of
the appropriate government, of course not directly, a very
ext ensi ve machi nery has been provided for settlenent and
adj udi cation of industrial disputes. But since individua
aggri eved cannot approach-the Tribunal or the Labour Court
directly for the redress of ~his grievance wthout the
intervention of the Governnment, it is legitinate to take the
view that ~ the renmedy provided under he Acts is not such as
to conpletely oust the jurisdiction of the Cvil Court for
trial of —industrial disputes. If the dispute is not an
i ndustrial dispute wthin the nmeaning of section 2(K) or
within the meaning of section 2A of the Act, it is obvious
that there is no provision for adjudication of such disputes
under the Act. Cvil ~Courts will be the proper forum But
where the industrial dispute is for the purpose of enforcing
any right, obligation or liability under the general |aw or
the conmmon law and 'not a right, obligation or liability
created under the Act, then alternative foruns are there
giving an election to the suitor to choose his renedy of
436
ei t her noving the machi nery under the Act or to approach the

Cvil Court. It is plain that he can't have both. He has to
choose the one or the other. But we shall presently show
that the CGCivil Court wll have no jurisdiction to try and

adjudi cate wupon an industrial dispute if it concerned
enforcenent of certain right or liability created only under
the Act. In that event Civil Court wll have no jurisdiction
even to grant a decree of injunction to prevent the
threatened injury on account of the alleged- breach of
contract is the contract if one which is recognized by and
enf orceabl e under the Act al one.

In Dos v. Bridges (1) at page 859 are the fanpus and
oft quoted words of Lord Tenterden, C. J. saying:

"where an Act creates an obligation and enforces
the performance in a specified manner, we take it to a
general rule that performance cannot be enforced in any
ot her manner™.

This passage was cited wth approval by the Earl of
Hal sbury, L.C. in Pasnore and others v. The Cswaldtwi stle
Urban District Council and by Lord Sinonds at page 407 in
the case of Cutler v. Wandsworth Stadium Ltd. 'classic
enunci ation of the law and classification of the cases in
three classes was done by Wlles, J "with the precision
whi ch di stinguished the utterances of that npbst acconplished
awer, in the case of W]l erhanption New Waterworks Co. V.
Hawkesford"(3A) (vide the speech of Viscount Hal dane at page
391 in the case of Neville v. London "Express’', Newspaper
Ltd.) The cl asses are enunerated thus:

"There are three classes of cases in which a
liability may be established by statute. There is that
class where thereis a liability existing at common
law, and which is only re-enacted by the statute with a
special form of renmedy; there, unless the statute
contains words necessarily excluding the comon-I|aw
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renmedy, the plaintiff has his election of proceeding
either under the statute or at conmon |aw. Then there
is a second class, which consists of those cases in
which a statute has created a liability, but has given
no special remedy for it; there the party may adopt an
action of debt or other remedy at common |aw to enforce
it. The third class is where the statute creates a
liability not existing at conmon |aw, and gives also a
particular renedy for enforcing it .. "Wth respect to
that class it has always been held, that the party nust
adopt the form of renedy given by the statute.”
The judgment of the Court of Appeal which was affirmed
by the House of Lords in Pasnore’s case (supra) is reported

in Peebles v. The Oswaldtwi stle Urban District Council. It
was poi nted out
437

that the duty of a local authority, under section 15 of the
Public Health Act, 1875 to make such sewers as nmay be
necessary for ~effectually draining their district for the
pur poses of ~ the Act, cannot be enforced by action for a
mandanus, -the only renedy for neglect of the duty being that
given by s. 299 of the Act by conplaint to the Loca
CGovernment Board. Lord Esher M R pointed out that the
liability to make sewers was inmposed by the statute. There
was no such liability before it. The case, therefore, cones
within the canon of construction that if a new obligation is
i nposed by statute. and in the sane statute a renedy is
provided for nonfulfillnent of the obligation, that is the
only renedy. Lopes, L.J. further succinctly pointed out that
section 15 did not <create any -duty towards any particul ar
i ndividual, and section 299 gives a specific renedy for the
benefit of the locality at large. Thus, it should be
noticed, that the obligation inposed by the statute did not
result in creation of any right in favour of any particul ar
i ndi vi dual . Earl of Hal sbury, L.C pointed out in his speech
at page 394:
"The principle that where a specific renmedy is
given by a statute, it thereby deprives the person who

i nsists upon a renedy of any other form of renmedy than

that given by the statute, is one which is very

fam liar and which runs through the |aw "

The matter would be different if the obligation inposed
under the statute brings into existence a right in favour of
an individual but provides no renedy for its enforcenent.
Supposing after provi di ng for awar di -ng of certain
conpensation in Chapter VA of the Act there was no provision
made in it like section 10 or section 33C. the nere pena
provision for violation of the obligation engrafted in
section 29 or section 31 would not have been sufficient to
oust the jurisdiction of the Cvil Court for enforcenent of
i ndi vidual right created under Chapter VA.

The decision of the House of Lords in the case of
Barracl ough v. Brown and other(1l) is very much to the point.
The special statute under consideration there gave a right
to recover expenses in a court of Sunmmary Jurisdiction from
a person who was not otherwise liable at common law. It was
held that there was no right to cone to the H gh Court for a
declaration that the applicant had a right to recover the
expenses in a court of Summary Jurisdiction. He could take
proceedings only in the Ilatter court. Lord Herschell after
referring to the right conferred under the statue "to
recover such expenses from the owner of such vessel in a
court of sunmary Jurisdiction" said at page 620.

"l do not think the appellant can claimto recover
by virtue of the statute, and at the same tinme insist
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upon doing so by neans other than those prescribed by
the statute which alone confers the right."
438
Lord Watson said at page 622:
"The right and the remedy are given uno flatu, and
the one cannot be dissociated fromthe other."

In other words if a statute confers a right and in the
sanme breach provides for a renedy for enforcenent of such
right the renedy provided by the statute is an exclusive
one. But as noticed by Lord Sinmonds in Cutler v. WAndsworth
Stadium Ltd. (supra) at page 408 fromthe earlier English
cases, the scope and purpose of a statute and in particular
for whose benefit it is intended has got to be consi dered.
If a statute:

"intended to  conpel nine owners to nake due
provision for the safety of the man working in their

m nes, and the persons for whose benefit all these
rules are to be enforced are the persons exposed to
danger, "

there ari'ses at common | aw

"a co-relative right- in those persons who nmay be

injured by its contravention."

Such a type of case was under consideration before Lord
CGoddard, C.J. in the case of Solombns v. R GCertzenstain
Ltd. and other vide page 831. Lord Denning M R relied upon
the principles enunciated by Lord Tenterden in Doe V.
Bri dges approved in Pasnore’'s case (supra) - at page 743 in
the case of Southwark London Borough Council v. WIIlianms and
another(2). The celebrated and |earned Master of the Rolls
sai d at page 743.

"Li kewi se here in the case of tenmporary
accommodation for those in need. 1t cannot have been

i ntended by Parlianment that every person who was in

need of tenporary accommodation should be able to sue

the local authority for it: or totake the lawinto his
own hands for the purpose.™

M. Sorabjee endeavoured to( take his case out of the
wel | established and succinctly enunciated principles of |aw
by the English courts on two grounds : -

(1) That the renmedy provided under the Act is no
remedy in the eye of law It is a m snomner.
Ref erence to the Labour Court or an
Industrial Tribunal for adjudication of the
I ndustrial dispute was dependant upon the
exerci se of the power of the Governnment under
section 10(1), it did not confer any right on
the suitor.

(2) Even if the Cvil Court had no jurisdiction
to entertain a suit for enforcement of a
ri ght created under

439
the Act, as in England, Courts in India also
could make an order or decree for injunction
to prevent the threatened injury on breach of
the right.

We do not find nmuch force in either of the contentions.
It is no doubt true that the renmedy provided under the Act
under section 33C, on the facts and in the circunstances of

this case involving disputes in relation to the two
settlenents arrived at between the nanagenent and the
wor knmen, was not the appropriate renedy. It is also true

that it was not open to the workmen concerned to approach
the Labour Court or the Tribunal directly for adjudication
of the dispute. It is further well-established on the
authorities of this Court that the Government under certain
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circunst ances even on the ground of expediency (vide State
of Bonmbay v. K P. Krishnan and ot hers and Bonbay Union of
Journalists & Os. v. The State of Bonbay & Anr. can refuse
to make a reference. |If the refusal is not sustainable in
| aw, appropriate directions can be issued by the H gh Court
in exercise of its wit jurisdiction. But it does not follow
fromall this that the remedy provided under the Act is a
m snoner Reference of industrial disputes for adjudication
in exercise of the power of the Governnent under section
10(1) is so common that it is difficult to call the remedy a
m snoner or insufficient or inadequate for the purpose of
enforcenent of the right or liability created under the Act.
The renedy suffers from sonme handicap but is well
conpensated on the naking of the reference by the wide
powers of the Labour Court or the Tribunal. The handicap
leads only to this ~conclusion that for adjudication of an
i ndustrial dispute  in connection with a right or obligation
under the  general or -~ comon |law and not created under the
Act, the 'renedy is not exclusive. It is alternative. But
surely for the enforcenent of a right or an obligation under
the Act the remedy provided uno flatu in it is the exclusive
renmedy. The legislature in its wisdomdid not think it fit
and proper to provide a very easy and snmooth renedy for
enforcenent of the rights and obligations created under the
Act. Persons wi shing ‘the enjoynent of 'such rights and
wanting its enforcement nust rest content to secure the
renmedy provided by the Act. The possibility that the
CGovernment may not ultimately refer-an industrial dispute
under section 10 on ‘the ground of expediency is not a
rel evant consideration in this regard.

M. Sorabjee very enphatically relied upon-the judgnent

of Farwell. J. in the case of Stevens v. Chown in support of
his submi ssion that even if a suit could not lie in a civi
court for enforcement of the right, still the remedy of

injunction by a suit was not lost. The | earned Judge at page
903 in the first instance pointed out that the case before
himfell within the first of the three classes enunerated by
Wlles, J in the case of Wl verhenption (supra). On the true
construction of the Act under consideration it was opined
that it had sinply reenacted the old comon law right to the
mar ket. But then

440

the |l earned Judge proceeded to say at page 904 that the
renmedy in chancery, as a separate renedy, was w der thanthe
old coomon |aw remedy. Says the |earned Judge  further at
page 904:

“In ny opinion, there was nothing to prevent the
old Court of Chancery fromgranting aninjunction to
restrain the infringenent of a newy created statutory
right, unless the Act of Parlianment creating the right
provided a renmedy. which it enacted should be the only
renmedy-subject only to this that the right so created
was such a right as the Court wunder its origina
jurisdiction would take cogni zance of."

On a close scrutiny, however, it would be noticed that
the principle of separate renmedy only for the purpose of
injunction available in a court of Chancery, which was kept
intact even after the Judicature Act of 1873 is not
applicable in India. Hstorically the Chancery Court had
assuned certain special jurisdiction under its origina
jurisdiction to take cognizance of a special kind of right
even though the comon law court nmay not have such
jurisdiction In India under section 9 of the Code, the
Courts have subject to certain restrictions, jurisdiction to
try suits of civil nature excepting suits of which their
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cognizance is either expressly or inpliedly barred. There
are no different systens of civil courts for enforcenent of
different kinds of rights. In the instant case taking
cogni zance of a suit in relation to an industrial dispute
for the enforcenent of any kind of right is not expressly
barred. But if it relates to the enforcenment of a right
created under the Act, as stated above by necessary
i ntendnent, the jurisdiction of the Civil Courts is barred.
That being so, in India, it is barred for all purposes,
except in regard to matters which wll be alluded to
hereinafter. The position will be further clear on reference
to the quotation from the decision of Lord Turner in the
j udgrment of Farwell, J at pages 904 and 905 fromthe case of
Enperor of Austria v. Day(1l). The great Mster of Equity in
relation to the renmedy in the Chancery Court said:
"I do not agreeto the proposition, that there is
no renedy inthis Court if there be no remedy at |aw,

and still less do | agree to the proposition that this
Court is - bound to send a matter of this description to
be tried at law...... It is plain therefore, that, in

t he opi nion of Lord ~Redeedal e, who was pre-emnently

di stingui shed for his know edge of the principles of

this Court, the jurisdiction of the Court is not

l[imted to cases inwhich there is a right at |law"

It will bear repetition to say that the jurisdiction of
the Givil Court in Indiais linmted tocases in which there
isa right at law, that is to say aright to be pursued in
such Court.
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The distinction aforenmentioned al so finds anpl e support
fromthe speech of Lord Davey in Barraclough v. Brown and
others (supra). At page 623 the noble and | earned Lord has
poi nted out that the power of the Court or Chancery to make
decl arations of right wi thout giving consequential Trelief
was introduced by section 50 of the Chancery Procedure Act
1852. After sone decisions of the English courts some
additional words were introduced’ in order to "enlarge the
power of the Court to nake declarations in cases where from
the nature or the circunstances of the case no - substantive
relief could be given by the Court."™ Wien we proceed to dea
with certain decisions of the Privy Council and of this
Court in relation to a taxing statute it wll be pointed out
under what circunstances an action in a Cvil Court can lie
to chall enge the decisions of the taxing authorities. |If the
proposed action of the taxing authority is of a kind which
when taken would be anenable to be challenged in a G vi
Court the renedy for the relief of injunction to prevent the
action would also lie but not otherwise. As for example, in
accordance with the mpjority decision of this Court in the
case of K. S. Venkataraman & Co. v. State of Madras if tax
is inposed under a provision of the statute which-is ultra
vires, the inposition can only be chall enged by pursuing a
renmedy in a Cvil Court or in Hgh Court. Suppose a case
where a proceeding is initiated by issuance of a notice for
i mposing a tax on person under a provision of law which is
ultra vires, a suit for injunction would lie to prevent the
threatened action. But a suit, wunlike the renmedy in a
Chancery Court, nerely for the purpose of injunction would
not lie to prevent an action which when conpl eted cannot be
challenged in a Cvil Court.

Rel i ance was placed on behalf of the contesting

respondents on the case of Carlton Illustrators and anot her
v. Coleman & Conpany Linmted. This case nmerely illustrates
the distinction already made by us. Channell, J has said at

page 782
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"The plaintiff also asks for an injunction to
prevent the future conmssion of breaches of this

statutory enactnment. It was argued, though not very
strenuously, that the only remedy was the recovery of
the penalty. | think that this case conmes within the

rule that, where there is a statutory enactnent in
favour of a person, and there is a penalty for the
breach of the statutory enactnent which goes to the
person aggrieved, in such a case the penalty is the
only renedy for the breach. That principle, however,
only applies to remedies for the breach which has been
conmmitted, and an injunction is not a renedy for the
past breach, but is a neans for preventing further
breaches. "

Rel i ance was also placed on behalf of the contesting
respondents on the decision of the House of Lords in PYX
Granite Co. Ltd. v. Mnistry of - Housing and Local Governnent
and others(3) but the
442
decision'is” of no help to them Viscount Sinbnds at pages
286 and 287 has said with reference to the Act of 1947 which
was under consideration before the House that the Act
provides a person with another renedy and then the question
posed is-"Is it, then, an alternative or an exclusive renmedy
?" Answer given is/ :

"There is /mothing in the Actt to suggest that,
while a new renmedy, perhaps cheap and expeditious, is
given, the old and, as we like to ‘call it, the
i nal i enabl e remedy of Her ~Majesty’s subjects to seek
redress in her courts is taken away. And it appears to
nme that the case woul d be unarguable but for the fact
that in Barracl ough . Br own (supra) upon a
consi deration of the statute there under review it was
held that the new statutory remedy was excl usive. But
that case differs vitally fromthe present case."

The wel |l -known distinction is~ brought about in these
terms :

"The appell ant conpany are given no new right of
quarrying by the Act of 1947. Their right is a common
law right and the only question is how for it has been
taken away. They do not uno flatu claimunder the Act
and seek a renedy el sewhere. On the contrary, they deny
that they cone within its purview and seek a
declaration to that effect. There is, in my opinion
nothing in Barraclough v. Brown (supra) which denies
themthat remedy, if it is otherw se appropriate.”

M. Sorabjee cited the case of Duchess of  Argyll v.
Duke of Argyll and others(l) to strengthen ‘his argunent
further in support of the dicta of Farwell, J in the case of
Stevens v. Chown (supra). But we think the very relevant and
pertinent distinction pointed out by us above has again been
m ssed by the |learned counsel. The special jurisdiction of
the Court of Chancery is further enphasised in a passage
guoted with approval at page 345 of the report from the
judgrment of North, J in the case of Pollard v. Photographic
Conpany(2). It is worthwhile to quote a portion of that
passage which reads thus :

"But it is quite clear that, independently of any
guestion as to the right at law, the Court of Chancery
al ways had an original and independent jurisdiction to
prevent what that court considered and treated as a
wrong, whet her arising from a violation of an
unquestionable right or from breach of contract or
confidence, as was pointed out by Lord Cottanham in
Prince Albert v. Strage-1 H & T. 1".
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Ungood Thonmas, J has thereafter said at page 345
" But t hese wer e cases deal i ng not with
interlocutory injunctions but with final injunctions
and it was the practice of the Court of Chancery to
exercise a jurisdiction, which
443

was not limted to the considerations governing fina

i njunctions, for the purpose of granting interlocutory

injunctions pending the trial of a legal right."

No such thing is permissible in India. As far back as
1952 it was pointed out by this Court in the case of The
State of Oissa v. Madan Gopal Rungta and others that the
Hi gh Court cannot nmke a direction under Article 226 of the
Constitution for the purpose of granting interimrelief only
pending the institution of a suit merely because the suit
could not be instituted wuntil after the expiry of 60 days
fromthe date of a notice under section 80 of the Code. Mich
| ess it can be so done by a Cvil Court.

M. Sorabjee very strongly relied upon the Full Bench
deci si on ‘of -~ the Lahore Hi gh Court  in Minicipal Committee,
Mont gonmery. v.~ Master Sant Singh(2) in support of the
plaintiff-respondents’ right ~to have an order of injunction
in this case. But a passage occurring at page 380 colum I
negatives his contentions and squarely supports the
di stinction drawn by us above. The passage runs thus :

"I'f therefore a demand nade by a Committee is not

aut horised by the Act and the person affected thereby

objects to the paynment on the ground that in making the
demand the Committee was exercising a jurisdiction not
vested in it by law, it can, by no stretch of |anguage,
be said that he 1is objecting to his liability to be
taxed under the Act. Any special piece of |egislation
may provide special renedies arisingtherefromand nmay
debar a subject from having  recourse to any ' other

renedi es, but that bar wll be confined to matters
covered by the legislation and not to any extraneous
matter."

We now proceed to consider the cases creating special
liability, nostly tax liability, and provi di ng for
procedures and renedies for determination of the anpunt of
tax and relief against the assessnent of such liability. In
the wel |l -known decision of the Privy Council in Secretary of
State, Represented by the Collector of South Arcot v. Msk
and Company(3) Lord Thankerton delivering the judgnment of
the Board alluded to the third class of cases tobe found in
the judgnment of Wlles, J in Wlverhanpton' s case. The order
of the Collector of Custonms passed on the appeal under
section 188 of the Sea Custons Act, 1878 was held to be an
order wthin his exclusive jurisdiction excluding the
jurisdiction of the Court to challenge it. The other well -
known decision of the Privy Council is the case of Raleigh
I nvest ment Coy. Ltd. v. Governor General in Council. Both
the decisions aforesaid were noticed by Gaj endragadkar. J.
as he then was, delivering the judgnent on behalf of the
Constitution Bench of this Court in Firmand Illuri Subbayya
Chetty and Sons v. The State of Andhra Pradesh. At page 763
the circunstances under which the decision
444
of the taxing authority wunder the Madras General Sal es Tax
Act, 1939 could be challenged in a Civil Court were pointed
out in these terns :

Non-conpliance with the provisions of the statute to

which reference is made by the Privy Council nust, we

think, be non-conpliance wth such  fundament al
provisions of the statute as would make the entire
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proceedi ngs before the appropriate authority illega

and without jurisdiction. Simlarly, if an appropriate

authority has acted in violation of the fundanenta

principles of judicial procedure, that may also tend to
make the proceedi ngs illegal and void and this
infirmty may affect the validity of the order passed
by the authority in question. It is cases of this
character where the defect or the infirmty in the
order goes to the root of the order and makes it in | aw
invalid and void that these observations may perhaps be

i nvoked in support of the plea that the civil court can

exercise its jurisdiction notwithstanding a provision

to the contrary contained in the relevant statute. In
what cases such a plea would succeed it is unnecessary
for us to decide in the present appeal because we have
no doubt that the contention of the appellant that on
the nerits the decision of the assessing authority was
wrong, cannot be the subject-matter of a suit because

s. 18-A clearly bars such a claimin the civil courts.™
It would ' be noticed on appreciation of the above dicta that
the issue to be tried in the suit- instituted in a civi
court to challenge the decision of the taxing authorities is
quite distinct and different fromthe one which is within
their exclusive jurisdiction. The issues in the two
proceedi ngs are different and exclusive in their respective
spheres. Many authorities were reviewed by Subba Rao, J as
he then was, in the case of Firm Seth Radha Kishan
(deceased) represented by Hari Kishan and others v. The
Admi ni strator, Minicipal Commttee, Ludhiana  including the
principles enunciated. by WIlles, J in Wl verhanpton's case.
The decision of the Full Bench of the Lahore H'gh Court
(supra) was also referred, and the final “principle
enunciated is to be found at page 284 in these terns :

"Under s. 9 of the Code of Civil Procedure the Court

shal |l have jurisdictionto try all suits of civi

nature excepting suits of which cognizance is either
expressly or inpliedly barred. A statute, therefore,
expressly or by necessary ‘inplication, can  bar the
jurisdiction of civil Courts in respect of a particular
matter. The nmere confernent of special jurisdiction on
atribunal in respect of the said matter does not in
itself exclude the jurisdiction of civil Courts. The
statute nmay specifically provide for ousting the
jurisdiction of civil Courts; even if there was no such
specific exclusion, if it <creates a liability not
exi sting before and gives a special —and particular
renedy for the aggrieved party, the renedy provided by
it must be followed. The sane principle would
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apply if the statute had provided for the particular

forumin which the said renmedy could be had. Even in

such cases, the Cvil Court’s jurisdiction \is not
conpletely ousted. A suit in a civil court wll always

lie to question the order of a tribunal created by a

statute, even if its order is, expressly or by

necessary inplication, nmade final, if the said tribuna
abuses its power or does not act under the Act but in
violation of its provisions."

The principles aforesaid were reiterated in the
decision of this Court in Bharat Kala Bhandar Ltd. .
Muni ci pal Committee, Dhamangaon al beit the | earned Judges by
3: 2 differed in the application of the principle to the
facts of the case

The unani nous decision of a Bench of 7 Judges of this
Court was given by Gajendragadkar, C.J. in the case of
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Kamala MIls Ltd. v. State of Bonbay. The decision of the
House of Lords in the case of PYX Ganite Co. Ltd. (supra)
was referred to at page 81 after referring to the decisions
of the Privy Council in the case of Msk & Co. and the
principles were reiterated at page 82. A doubt which was
being cast in the full application of the ratio of the Privy
Council in Raleigh Investnent Co.’s case was crystalised in
the mpjority decision of Subba Rao, J in the case of K S
Venkataraman & Co. v. State of Madras (supra). The minority
decision of Shah, J was to the contrary. The majority view
made a departure fromthe dicta of the Privy Council in case
of a challenge to assessment of tax nade under ultra vires
provisions of the law. The decision of this Court in State
of Kerala v. Ramaswanmi Iyer & Sons is again in connection
with the challenge to sales tax assessnment by institution of
asuit incivil court. Mtter, J reviewed nany decisions of
this Court in the  case of Pabbojan Tea Co. Ltd. etc v. The
Deputy Conm ssi oner, Lakhinmpur etc.-a case arising out of a
chall enge to the orders of the authority under the M ninmum
Wages Act. ~Sub-section 6 of section 20 of the Act was held
not to exclude the jurisdiction of the Cvil Court when the
order of the authority is challenged on the ground of non-
applicability of the Act to a certain class of workers.
Hi dayatullah, C. J. delivering the judgnent on behalf of
Constitution Bench/ of ‘this Court took pains to discuss nany
authorities in the case of Dhul abhai and others v. The State
of Madhya Pradesh and another, called out -as many as 7
propositions of |aw at pages 682 and 683. But the principles
enunci ated were relevant to find out the jurisdiction of the
Cvil Court and its scope to challenge the assessnents nmde
under a taxing statute.  Nothing contrary to what we have
said above is to be found in any of the 7 oprinciples
enunci ated by the learned Chief Justice. The case of Union
of India v. A V. Narasimhalu was again in regard to
exclusion of jurisdiction of the civil court in a suit to
chal | enge an order under section 188 of the Sea Custons Act,
1878.
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To sum up, the principles appl i cabl e to t he
jurisdiction of the GCvil Court in relation to an industria
di spute may be stated thus :

(1) If the dispute is not an industrial dispute,
nor does it relate to enforcenent of any
other right wunder the Act the renedy Ilies
only in the civil court.

(2) If the dispute is an industrial dispute
arising out of a right or liability under the
general or comon | aw and not under the Act,
the jurisdiction of the Cvil Court is
alternative, leaving it to the election of
the suitor concerned to choose his renedy for
the relief which is conpetent to be granted
in particular remnedy.

(3) If the industrial dispute relates to the
enforcenent of a right or an obligation
created under the Act, then the only renedy
available to the suitor is to get an
adj udi cati on under the Act.

(4) If the right which is sought to be enforced
is a right created under the Act such as
Chapter VA then the remedy for its
enforcenent is either section 33C or the
rai sing of an industrial dispute, as the case
may be.

We may, however, in relationto principle 2 stated
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above hasten to add that there wll hardly be a dispute
which will be an industrial dispute wthin the neani ng of
section 2(k) of the Act and yet will be one arising out of a
right or liability under the general or common | aw only and
not under the Act. Such a contingency, for example, nay
arise in regard to the dism ssal of an unsponsored workman
which in view of the provision of |aw contained in Section

2A of the Act wll be an industrial dispute even though it
nmay otherwise be an individual dispute. GCvil Courts,
therefore, will have hardly an occasion to deal wth the

type of cases falling under principle 2. Cases of industria
di sputes by and large, alnost invariably, are bound to be
convered by principle 3 stated above.

Sone of the decisions of the High Courts in India cited
at the Bar may now be briefly noticed. They fell in one
category or the other and have expressed divergent views.
Those which have taken any ~view contrary to the one
expressed by us above nust be deened to have been over-rul ed
in that regard and those falling in line with our views are
bei ng af fi rmed.

In the case of Krishnan and another v. East India
Distilleries and Sugar ~ Factories, Ltd. Nellikuppam and
another (1), the |earned single Judge of the Midras High
Court has held that the jurisdiction of the Cvil Court is
ousted inpliedly to try a case which could form subject
matter of an industrial dispute collectively between the
wor kmen and their enployer. One of us (Al agiriswam, J) as a
Judge of the Madras High Court in the case of Madura MIls
Conpany, Ltd. v. QGuruvanma
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and anot her has pointed out that the Act creates a specia
machi nery under section 33C(2) to enforce specially created
rights. The parties could not, therefore, approach the
ordinary civil court. W affirmthe aforesaid two deci sions
of the Madras High Court. A single Judge of the Mysore Hi gh
Court took the same view in the case of Ni ppani Electricity
Conpany (Private) Ltd, (by its director, V. R Patravali)
and another v. Bhinmarao Laxman Patil and others and a Bench
of the Bonmbay H gh Court in The Pignment Lakes and Chem ca
Manuf acturing Co. Private Ltd. v. Sitaram Kashiram Konde
held that the jurisdiction of the civil court to deal wth
matters nentioned in Chapter VA read with schedules 2to 4
to the Act is inpliedly barred. Simlar opinion was
expressed by a | earned single Judge of the Kerala H gh Court
in the case of Nanoo Asan Madhavan v. State of Kerala and
others. A learned single Judge of the Calcutta H-gh Court
seens to have taken a sonewhat different view.in the case of
Bi dyut Kumar Chatterjee and others v. Conmm ssioners for the
Port of Calcutta. The ratio of the case in so far as it goes
against the principles enunciated by us is not correct. W
approve what has been said by a Bench of the Calcutta Hi gh
Court in the case of Ms Austin Distributors Pvt. Ltd. v.
Nil Kumar Das that a suit for recovery of damages for
wrongful dism ssal, on the grounds which are clearly
entertainable in CGvil Court, would lie in that court even
though a special renedy is provided in the Act in respect of
that matter. This would be so on the footing that the
dism ssal was in violation of the contract of service
recogni zed under the general law. Mre or less to the same
effect is the view taken by a |earned single Judge of the
Mysore High Court in the case of Syndicate Bank v. Vincent
Robert Lobo. It is not necessary to refer to sone unreported
deci sions of the Bonbay H gh Court taking one view or the
ot her.

Applying the principles aforementioned to the facts of
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the instant case, it is clear that what the plaintiff-
respondents wanted to prevent was, by and |arge, threatened
breach of their right which flowed fromthe agreenment dated
the 31st Decenber, 1966 entered into between the Sabha Union
and the Conpany. Such a collective agreenent is recognized
and creates a right in favour of the nmenbers of the Union
only under section 18(1) of the Act and not wunder the
general law of contract. Wthdrawal of the claimbased upon
the said agreement by their |earned counsel in the Tria
Court had no effect on the question of its jurisdiction to
try the suit. In so far as the suit was filed in a
representative capacity on behalf of the nenbers of the

Sabha. Union by two of its nenbers under Order |, Rule 8 of
the Code it was clearly a suit inrelation to the exercise
of right <created under the Act. In their case it was not

perm ssible to fall back upon the allegedly inplied terns
and conditions of service. The source of their right was the
agreenent entered fromtinme to tine under section 18(1) of
t he Act
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culmnating in the agreenent dated the 31st Decenber, 1966.
It is reasonable to take the view that even the worknen who
were not rmenbers of ~the Sabha Union but were given the
benefit of incentive paynments under the said agreenment were
so given because they tacitly agreed to be bound by the said
agreenment. Even accepting that in their case it had assuned
the character of an inplied termof contract of service, the
alternative claimmade in paragraph 8 of the plaint as being
a condition of service otherwi se, can be referable to the
claimof the non-nenbers only. The source of their right in
that event was different and a representative suit on their
behal f by the two plaintiffs could not be maintained. The
nunerous persons nust have the sane interest in ‘one suit
instituted under Order I, Rule 8 of the Code. Persons having
different interests cannot be so represented. The better and
nore reasonable view, therefore, totake is that all worknen
represented by the two plaintiffs sought an order of
injunction in the civil court to prevent an injury which was
proposed to be caused to them in relation to- their right
under the Act. Hence a suit for a decree for permanent
i njunction was not maintainable in the civil court as it had
no jurisdiction to grant the relief or even a tenporary
relief.

Al though the issue as to the non-conpliance with-the
requi rements of section 9A of the Act was dropped, the
| earned Trial Judge seenms to have found that the proposed
change in the conditions of service was adverse to the
interests of the worknmen. \hether it was so or not is a
matter of debate. But one thing was apparent that both the
agreenments could not be sinultaneously given effect to. It
was i npracticabl e-alnost inpossible to do so. The'result of
the order of injunction made by the Trial Court was that the
wor kmen represented by the two plaintiffs were to get
i ncentive paynents in accordance with the schenme enbodied in
the agreenment dated the 31st Decenber, 1966 ignoring the
addition to the strength of the worknen of the Motor
Producti on Departrment in the shape of the 27 persons. On the
ot her hand the menbers of the Association Union who had
entered into the second agreement dated the 9th January,
1971 were to get their incentive paynents in accordance with
that agreenment taking into account the contribution nade in
the matter of production by the newy added 27 persons. On
the face of it, it was an attenpt to put two swords in one
sheath. That it was not only difficult but al nost inpossible
to do so was conceded on all hands, including M. Sorabjee,
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| earned counsel for the plaintiff-respondents. Apart from
the question of jurisdiction the decree for injunction was
not sustainable on this account too. The dispute could well
be decided fromall aspects in a reference under the Act.

One nore difficulty in the way of the sustainability of
the order of injunction my also be indicated. Tenporary
i njunction can be granted under sub-section (1) of section
37 of the Specific Relief Act, 1963 but a decree for
perpetual injunction is nmade under sub-section (2). G ant of
perpetual injunction is subject to the provision contained
in Chapter 8. Under section 38(1) a perpetual injunction nmay
be granted to the plaintiff to prevent the breach of an
obligation existing in his favour irrespective of the fact
whet her the obligation arises at common law, under a
contract or under a special statute (subject to
449
the point of jurisdiction). But sub-section (2) provides
that when  any such obligation arises out of contract the
courts shall be guided by the rules and provisions contained
in Chapter 2. Section 14(1) (c) occurring in that Chapter
says that - a contract which is inits nature determ nable
cannot be specifically enforced. The contract in question
enbodied in the witten agreenent dated the 31st Decenber,
1966 was in its nature determ nable under section 19(2) of
the Act or could be varied by follow ng the procedure under
section 9A. Section 41(a) of the Specific Relief Act says
that an injunction cannot be granted to prevent the breach
of a contract the' performance of  which wuld not be
specifically enforced. Section 42 providing an exception to
this is not attracted in this case. The decree or order of
i njunction made therein, therefore, is not sustainable on
thi s account too.

We now proceed to briefly state the facts of Civi
Appeal No. 2317/1972. During the pendency of an industria
dispute in I.T. No. 139 of 1965, 46 workmen of the appell ant
conpany were sought to be disnm ssed and an application for
according approval to the dism ssal was nade under section
33(2) of the Act. On 14.3.1968 a settlenent was reached
bet ween the Engi neering Mazdoor Sabha Union, plaintiff no.
1, the sanme Sabha Union, as in the other case, ~and the
conpany. A witten agreement was executed according to which
the parties agreed to refer their cases to a Board of
Arbitrators consisting of 3 persons. During the pendency of
the arbitration the 46 worknmen were to remai n suspended from
work till its decision. They were to be paid fromthe date
of resunption of work by the other workmen,  50%of their
wages which they would have normally earned had they not
been so suspended. On 14.11.1971 the appellant conpany
served a notice on the union, plaintiff no. 1 in witing
seeking to termnate the settlenment in accordance wth
section 19(2) of the Act. Thereupon the union, and two of
their menbers instituted the suit on 14.12.1971 chall engi ng
the action of the conpany on several grounds and praying for
an order of injunction to restrain the conpany from
conmitting a breach of the agreenent dated the 14th March
1968 including the breach as regards the paynent of 50%
wages to the 46 worknmen. It nmay be stated that the conpany’s
nom nee on the Board of Arbitrators had w thdrawn. A prayer,
therefore, was nade in the plaint to direct the conpany to
appoint its nomnee in place of M. Karnik who had
wi t hdrawn. The conpany asked the City Cvil Court of Bonbay,
where the suit was instituted, to decide the question of
jurisdiction of the court to entertain the suit as a
prelimnary issue. The court held against the conmpany. It
went up in revision before the Bonmbay Hi gh Court. The sane
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| earned Judge sitting singly who | ater on decided the other
case upheld the jurisdiction of the civil court to try the
suit. The conpany filed this appeal by special |eave.

On the facts of this case it is all the nore clear that
the civil court has no jurisdiction to try it. The manner of
voluntary reference of industrial disputes to arbitration is
provided in section 10A of the Act. The reference to
arbitration has to be on the basis of a witten agreenent
bet ween t he enpl oyer and the workman. As provided in sub-
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section (5) nothing in the Arbitration Act, 1940 shall apply
to arbitrations wunder section 10A of the Act. There is no
provision in the Act to conpel a party to the agreenent to
nom nate another arbitrator if its nominee has wthdrawn
fromarbitration. The conpany had term nated the agreenent
dated the 14th March, 1968 under section 19(2) of the Act.
On the authority of this Court-in South Indian Bank Ltd. v.
A. R Chacko, M lyer endeavoured to argue that in spite of
the termnati on of the agreenment it still continued to be in
force. Apart fromthe fact that the decision of this Court
was with —reference to the ternmination of the award under
section 19, it is clear that the termination of the
agreenment in this case was accepted by the union. It sought
to challenge it by theinstitution of a suit. It is clear
that the suit was/in relation to the enforcenent of a right
created under the Act. The renmedy in Civil Court was barred.
The only renedy available to the workmen concerned was the
rai sing of an industrial dispute. It was actually raised,
and, as a matter of fact, shortly after the institution of
the suit the disputes were referred by the Governnent to the
Industrial Tribunal inI.T. ~No. 33 of 1972 on ‘the 25th
January, 1972.

For the reasons stated above both the appeals are
al l owed, the judgnments and orders of the courts below are
set aside. But in the circumstances we shall make no order
as to costs in either of the appeals.

P.B.R Appeal s al | oned.
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