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Dal veer Bhandari, J.

1. The questions of 1aw involved in all these appeals are
identical, therefore, we propose to dispose of these appeals by
this comon judgnent. For the sake of ‘convenience, the

facts of Civil Appeal Nos. 813-814 of 2004 are recapitul ated as
under :

2. The respondent Ms MMK.: Jewellers is a unit in
Santacruz El ectronics Export Processing Zone, engaged in the
manuf acturing of plain/studded/ unstudded gol djewellery for
export fromdirectly inported gold or fromthe gold procured
fromWMMIC in terns of Notification No. 196/87-Cus dated
5.5.1987 which was further anended by Notification No.

155/ 92- Cus dated 30.3.1992 and Notification No. 177/94-Cus
dated 21.10.1994. The said notification, inter alia, permtted
graded percentage of gold wastage or |oss depending on'the
val ue addition achieved, on the jewellery of the description
specified therein, and provided that scrap, dust or sweepings
may be forwarded to the Government Mnt by the inporter for
conversion into standard gold bars and returned to the said
zone in accordance with the procedure specified by the

Conmi ssioner of Custons in this regard. Anpbngst other
conditions, the said notification required that the inporter
shal |l maintain a proper account of inport, consunption and
utilization of the goods and of exports made by him Public
Noti ce No.2/1988 dated 28.7.1988 issued by the

Conmi ssi oner of Custons, Airport in terns of the abovesaid
notification required the units in SEEPZ to naintain registers
as per proforma annexed thereto.

3. On 11.11.1995, acting on information that the Gem &

Jewel lery Units in SEEPZ have been m susing the facility by
showi ng excess manufacturing wastage or |oss than

perm ssi bl e under the above nentioned notification, causing
shortage in physical stock, claining it to be Iying in the form of
dust, the Oficers of the Munmbai Custons Preventive

Conmi ssionerate visited the prenmises of the said unit and
verified the records fromthe period of inception of the unit and
took the physical stock of gold foll owed by detailed

i nvestigations which resulted in the detection of a shortage of
6410. 885 grans of gold, valued at Rs.28,72,076.48. The
respondent unit was found to have not been maintaining the

WAast age Account Regi ster prescribed vide Public Notice No.
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2/ 88 dated 28.7.1988.

4. During the investigation, the respondent unit claimed
that the excess nmanufacturing wastage/l oss took place in the
production of jewellery and the sane was available in the form
of dust/slurry and the gold was recoverable by refining the
sanme and the claimof |oss nade at the tinme of export was
appr oxi nati on.

5. The EXIM Policy (1992-97) in para 90 prescribes the

adm ssibility of gold wastage or nmanufacturing | oss as

specified in para 147 of the Hand Book Procedures and the

Tabl e-1 thereto whereby the actual wastage or loss is

adm ssi bl e only \023upt 0\ 024 the extent prescribed and as according
to the said Custons Notification issued in this behalf.

6. The wastage norms specified in para 147 of the \021Hand
Book of Procedures\022 in respect of mounting and findings are
applicable only in cases where the nmountings and findi ngs

have been nmanufactured frominported gold and exported as

such and no wastage is admissible if the nmountings and

findings are inported as they are used as such in jewellery

which is then exported in terns of the explanation given bel ow

in the \021Tabl e\ 022 to clause 10 of Notification No. 177/94 and as
clarified by the Mnistry of Finance vide letter

F. No. 305/ 91/ 94FTT dated 11.10.1994.

7. No further loss is pernmitted on the repairs of the
i mported products as the claimof loss is admtted at the tine
of an initial export of the products.

8. Fromthe above, it appears that the respondent has failed
to maintain the \021WAst age Account Regi ster\022 for the purpose of
nmoni toring the actual manufacturing wastage or | oss but

cl ai med the maxi mum wast age/ l.oss of claimas nentioned

above was nmade farce and thus they violated the conditions of

the aforesaid notification and Public Notice No. 2/88 of

28.7.1988.

9. It al so appears that the respondent has failed to
export/account for 6410.885 grans of gold val ued at
Rs.28,72,076.48 claimng it to be lying in dust and cl aim ng
protection under sub-proviso to condition

10. It, therefore, appears that the aforesaid duty free gold
wei ghi ng 6410. 885 grans and val ued at Rs. 28,72,076.48 were

neit her exported nor were available in the physical stock and
thereby violating the conditions of the aforesaid Custons
Notification and, consequently, appear to have rendered
thenselves |iable for confiscation under section 111(o0) of the
Custonms Act, 1962.

11. It, therefore, prima facie indicates that the respondent
did or omitted to do an act which act or om ssion rendered the
abovesai d duty-free gold wei ghing 6410.885 grans and val ued

at Rs.28,72,076.48 liable for confiscation under section 111 of
the Custons Act, 1962 or abetted to do an act or om ssion of
such an act and dealt with the said gold which they knew or

had reason to believe were liable to confiscation under section
111 of the Customs Act, 1962 as indicated above and thus
rendered thensel ves liable for penal action under clauses (a)
and (b) respectively of section 112 of the Customs Act, 1962
and al so the mandatory penalty under section 114A of the

said Act.
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12. Now, therefore, the respondent was called upon to pay
Rs. 20, 82, 255. 45 as custons duty at the rate of 50% (BCD) +
15% CVD (as applicable on 11.11.1995) on the aforesaid
shortage of gold wei ghing 6410.885 grans val ued at

Rs. 28, 72,076. 48 as specified above under section 28 of the
Customs Act, 1962 and in terns of the Bond executed with
the Assistant Conmi ssioner of Custons, SEEPZ and expl ain
inwiting to the Commi ssioner of Custons (Preventive), New
Custonms House, Ballard Munbai 400 038, as to why the

af oresai d anount shoul d not be recovered and penalty

i nposed under sections 112(a) and (b) and 114A of the
Custons Act, 1962.

13. On behal f of respondent MMK. Jewellers, reply to the
show cause notice was filed by M. A S. Sunder Rajan

Advocate vide his letter dated 24.2.1998. |In the said letter, he
contended that the O ficers during the stock taking on

11.11. 1995 detected a shortage of 6410.885 grams of gold and
the gold was reportedly lying in the formof dust and slurry.
He al so stated that in terns of the general bond, the inporter
has to maintain a proper accounting of inport, consunption

and utilization of the goods and there is no reference to the
wast age and that only vide Public Notice 20/96 dated

8.11. 1996, the requirenment of maintaining of wastage register
was prescribed.

14. The respondent submitted that the present show cause
notice dated 13.11.1997 relates to inport from 1992-1993
and, therefore, the show cause notice is tine barred. It was

al so submtted on behal f of the respondent that non-
accounting of gold or the wastage thereof does not anount to
viol ation of any provisions of the Custons Act, 1962 or the
conditions of Custonms Notification No.177/94 issued on
21.10. 1994.

15. The respondent submitted that the proprietor of the
conpany in his statenent inforned that the gold is avail able

in dust and slurry lying in his unit, which is recoverable and
the sane has been subsequently recovered and, therefore,

there is no shortage. In view of this, the invocation of section
111(0) and section 112 is not sustainable. It was also
submitted that section 114A of the Custons Act, 1962 was
applicable only in respect of a case where duty has not been

| evied or has been short |evied and since the present case
relates to accounting of gold, question of levy or penalty does
not ari se.

16. The respondent stated that the unit had recovered a
substanti al amount of netal against the shortage of 6410. 885
grans alleged in the show cause notice. Regarding inposition
of penalty under section 112 of the Custons Act, 1962, it was
stated that the show cause notice was issued under section 28
of the Custons Act, 1962 for the purpose of recovery of duty
and hence provision of section 112 cannot be invoked. It was
asserted that the inmported gold has been used for the

manuf acture of jewellery and that the said section can be

i nvoked only in case where inported gold has not been utilized
in a manner prescribed in the said notification. The matter of
di spute is only regardi ng the quantum of wastage and recovery
of gold therefromand, therefore, section 111(o0) of the Custons
Act, 1962 cannot be invoked and, consequently, section 112(a)
or 114A of the Customs Act, 1962 al so cannot be invoked. It
was further subnitted that the show cause notice is time
barred and that since the show cause notice is issued under
section 28 of the Customs Act, 1962 penalty under section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

14

112 cannot be | evied.

17. It was al so subnitted that section 114A of the Custons
Act, 1962 has no application to the facts of this case as the
said section came into force we.f. 28.9.1996 and the show
cause-notice pertains to an earlier period. It was pointed out
that section 114A is applicable only in a case where the duty
has been short-1|evied by reason of collusion, wlful

nm sstatenent or suppression of facts and since there is no
such all egation, section 114A cannot be invoked.

18. The Conmi ssioner of Custons in his order dated
27.7.2001, after considering the show cause-notice and the
reply filed by the respondent, observed that on 11.11. 1995,
the Oficers attached to Preventive Comnmi ssionerate of

Munbai Customs conducted the stock taking and verification

of records which resulted in detection of shortage of 6410. 885
granms of gold, valued at Rs.28,72,076/-. During the

i nvestigation, the respondent unit clained that the said
qgquantity ‘of ‘gold found short was recoverable fromthe
dust/slurry lying in the unit. ~Shri Mhanlal M Kedia,
Proprietor of the firmin his statement recorded under section
108 of the Custonms Act, 1962 stated that the quantity of

6410. 885 grans was the |oss taken place at the tinme of

manuf acturing and the year-w se excess loss from 1990-91 to
1995-96 was rangi ng between 1.16%to 3.21% whereby the

average excess loss for the period was approxi nately 1.28%
They al so adnmitted that they did not maintain wastage

regi ster. Therefore, by their own adm ssion they had been

i ncurring wastage of gold nore than the permssible limt as
prescribed in the Notification 196/87-Cus and 177/ 94-Cus

and al so vide Para 147 of the \021Hand Book of Procedures\ 022 read
with Para 90 of the EXIM Policy, 1992-97.

19. The Conmi ssi oner of Custons found that there was no
di spute regardi ng conputati on of shortage. However, the only
claimwas that so much gold was recoverable by refining the
dust/slurry lying in the unit. The respondent took the
prelimnary objection that the demand of duty under section
28 of the Custons Act, 1962 has been nmade after six nonths

of the detection of the shortage because the demand has been
made to the extent of duty on the goods which were found to
have been vi ol at ed.

20. According to the Conmi ssioner of Customs, the gold
inmported into the unit was permitted duty free cl earance from
time to time under Notification No.196/87(Custon) till
21.10.1994 and thereafter under Notification 177/ 94(Custom.
Both these notifications have inherent conditions which are to
be conplied with by the respondent unit. These conditions
inter alia pernmitted certain quantity of manufacturing

| oss/ wast age on gold and the renmaining quantity has to be
exported in the formof jewellery. VWile conputing the
shortage during the tine of stocking this fact has been taken
into account and it is not disputed. Therefore, the
Conmi ssi oner found that the duty on such shortage is
recoverabl e and al so such non-fulfilnent of the conditions of
the Notification and EXIM Policy would render the goods found
short, liable for confiscation under section 111(d) and 111(o) of
the Customs Act, 1962 and, consequently, the Unit woul d be
liable to penal action under section 112(a) of the Custons Act,
1962 as it was due to their acts of comm ssion and/or

om ssi on which gave rise to such shortages rendering the

goods found |iable for confiscation
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21. The Conm ssioner of Custons, in his order, has held
that to the extent of mmintaining of prescribed register, the
respondent violated the conditions of the said notifications.
The Conmi ssioner also held that the claimof recovery of gold
fromthe slurry/dust cannot be adjusted towards the shortage

of gold found during stock checking. The Comm ssioner held
that the shortage of 6410.885 grans of gold was val ued at

Rs. 28, 72,076/ - and, therefore, the custom duty of

Rs. 20, 82, 225/ - as denmanded in the show cause notice was

al so payable. The Comm ssioner of Customs held that the

above shortage is violation of the conditions of the Notification
No. 196/87 and 177/94-Cus and the EXIM Policy and,

therefore, 6410.885 granms of gold valued at Rs.28,72,076/-

was |liable to confiscation under sections 111(d) and 111(o) of
the Custonms Act, 1962. He, however, held that these goods
are not avail able for confiscation, therefore, by virtue of their
acts of conm ssion-and/or om ssion, the respondents have
rendered the said goods liable for confiscation and rendered
thenselves |iable for penalty under section 112(a) of the

Cust ons Act, 1962. The Commi ssioner of Customs in his

order observed that no cause of collusion, wlful m sstatenent
or suppression of facts has been brought out in the show

cause notice so as toinvoke the provisions of section 114A of
the Customs Act, 1962. Therefore, he did not find that it was
a fit case for invoking section 114A of the Custons Act, 1962
relating to the penalty.

22. The Conmi ssioner of Custons passed the foll ow ng
order:
\ 023(a) | confirmthe demand of duty of

Rs. 20, 82, 255/ - (Rupees Twenty Lakhs Ei ghty
Two Thousand Two Hundred Fifty Five only)
under Section 28 of Custons Act, 1962.

(b) Though the said 6410.885 gns of gold, val ued
at Rs.28,72,076/- found short is liable for
confiscation, since the same is not available for
confiscation, while confirmng its liability of
confiscation under section 111(d) and 111(o) of
Custons Act, 1962, | amnot ordering

confiscation of the said goods.

(c) | inpose penalty of Rs.2,87,000/- (Rupees Two
Lakhs Ei ghty Seven Thousand only) on Ms.

MMK. Jewellers (Ms. Jewel Exports Pvt.

Ltd.) under Section 112(a) of Custons Act,

1962.\ 024

23. The respondent, aggrieved by the said order of 'the
Conmi ssi oner of Custons, preferred an appeal before-the
Customs, Excise and Gold (Control) Appellate Tribunal, Wst
Regi onal Bench, Munbai (for short \023the Tribunal\024).

24, The Tribunal decided all these 14 identical appeals by a
conmon judgnment dated 19.6.2003. The Tribunal held that

the confirmation of demand of duty by the adjudicating
authority under Section 28 of the Custons Act, 1962 is wrong
in law and facts and the inpugned order of the Comni ssioner

of Customs cannot be sustained. The Tribunal also held that
the confirmation of duty is barred by limtation. The Tribuna
observed regarding clauses (5) and (8) of the notification that
one has to be practical that when the jewellery is

manuf actured out of the raw nmaterial and when the gold is
converted fromprimary formto the end product, there may be
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certain dust which may fly fromthe place of manufacture or it
nmay even be irrecoverable | oss due to the process of

manuf acture of the final product. It can be invisible. The

Tri bunal observed that the table of the notification also stated
the percentage of gold which could be all owed for wastage.

The appeal filed by the respondent was allowed wth
consequential relief.

25. The appel | ant Commi ssi oner of Custons, Minbai
aggri eved by the said judgnent of the Tribunal, has preferred
this appeal under section 130E(b) of the Custons Act, 1962.

26. Since the respondent has laid serious stress on the
guestion of limtation and inposition of penalty therefore, we
deem it appropriate to reproduce the provisions (sections 28
and 114A) dealing with l[inmitation and penalty in the Custons
Act, 1962. Sections 28 and 114A are reproduced as under

\02328. Notice for paynment of duties, interest,
etc.\027 (1) Wen any duty has not been | evied or has
been short-levied or erroneously refunded, or when
any interest payabl e has not been paid, part paid or
erroneousl y refunded, the proper officer may, \027

(a) in the case of ‘any inport made by any
i ndi vidual for his personal use or by
CGovernment or by any educati onal

research or charitable institution or
hospital, within one year ;

(b) in any other case, within six nonths,

fromthe relevant date, serve notice on the person
chargeable with the duty or interest which has not
been | evied or charged or which has been so short-
levied or part paid or to whomthe refund has
erroneously been nmade, requiring himto show
cause why he should not pay the anbunt specified
in the notice:

Provi ded that where any duty has not been
| evied or has been short-levied or the interest has
not been charged or has been part paid or the duty
or interest has been erroneously refunded by reason
of collusion or any wilful msstatenent or
suppression of facts by the inporter or the exporter
or the agent or enployee of the inporter or exporter,
the provisions of this sub-section shall have effect
as if for the words "one year" and "six nmonths", the
words "five years" were substituted.

Expl anati on. - Where the service of the notice is
stayed by an order of a court, the period of such
stay shall be excluded in computing the aforesaid
peri od of one year or six nonths or five years, as the
case may be

(1A When any duty has not been levied or has
been short-levied or the interest has not been
charged or has been part paid or the duty or

i nterest has been erroneously refunded by reason of
collusion or any willful m sstatenent or suppression
of facts by the inporter or the exporter or the agent
or enpl oyee of the inporter or exporter, to whoma
notice is served under the proviso to sub-section (1)
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by the proper officer, may pay duty in full or in part
as may be accepted by him and the interest

payabl e t hereon under section 28AB and penalty

equal to twenty-five per cent. of the duty specified in
the notice or the duty so accepted by such person
within thirty days of the receipt of the notice.

(2) The proper officer, after considering the
representation, if any, nmade by the person on whom
notice is served under sub-section (1), shal
determ ne the anpunt of duty or interest due from
such person (not being in excess of the anpunt
specified in the notice) ‘and thereupon such person
shal | pay the anount so determ ned.

Provi ded that if such person has paid the duty
in full together with interest and penalty under sub-
section (1A), the proceedings in respect of such
person and ot her persons to whomnotice is served
under sub-section (1) shall, wthout prejudice to the
provi si ons _of sections 135, 135A and 140, be
deened to be conclusive as tothe matters stated
t herein:

Provided further that, if such person has paid
duty in part, interest and penalty under sub-section
(1A), the proper officer shall deternmine the anmount
of duty or interest not being in excess of the anount
partly due from such person

(2A) Where any notice has been served on a person
under sub-section (1), the proper officer,--

(i) in case any duty has not been |evied or
has been short-levied, or the interest has

not been paid or has been part paid-or

the duty or interest has been erroneously
refunded by reason of collusion or any

willful ms-statenment or suppression of

facts, where it is possible to do so, shal
determ ne the anpbunt of such duty or the
interest, within a period of one year; and

(ii) in any other case, where it is possible to
do so, shall determ ne the anount of duty

whi ch has not been | evied or has been

short -1l evied or erroneously refunded or

the interest payabl e which has not been

paid, part paid or erroneously refunded,

within a period of six nonths,

fromthe date of service of the notice on the person
under sub-section (1).

(2B) Where any duty has not been |evied or has

been short-levied or erroneously refunded, or any

i nterest payable has not been paid, part paid or
erroneousl y refunded, the person, chargeable with
the duty or the interest, may pay the anmpunt of
duty or interest before service of notice on him
under sub-section (1) in respect of the duty or the
interest, as the case may be, and informthe proper
of ficer of such paynent in witing, who, on receipt
of such information, shall not serve any notice
under sub-section (1) in respect of the duty or the
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i nterest so paid:

Provi ded that the proper officer may determn ne
the ampbunt of short-payment of duty or interest, if
any, which in his opinion has not been paid by such
person and, then, the proper officer shall proceed to
recover such anount in the manner specified in this
section, and the period of "one year" or "six nonths"
as the case may be, referred to in sub-section (1)
shall be counted fromthe date of receipt of such
i nformation of paynent.

Expl anation 1.-Nothing contained in this sub-
section shall apply in a case where the duty was not
| evied or was not paid or the interest was not paid
or was part paid or the duty or-interest was
erroneously refunded by reason of collusion or any
willful m's-statenment or suppression of facts by the
i mporter ‘'or the exporter or the agent or enployee of
the inporter or exporter.

Expl anation 2.-For the renoval of doubts, it is
hereby decl ared that the interest under section
28AB shal | be payable on the anpbunt paid by the
person under this sub-section and al so on the
amount of short-payment of duty, if any, as may be
determ ned by the proper officer, but for this sub-
secti on.

(2C) The provisions of sub-section (2B) shall not
apply to any case where the duty or the interest had
beconme payabl e or ought to have been paid before

the date on which the Finance Bill, 2001 receives
the assent of the President.

(3) For the purposes of sub-section (1), the
expression "rel evant date" neans,\027

(a) in case where duty is not |evied, or
interest is not charged, the date on which
the proper officer nmakes an order for the
cl earance of the goods;

(b) in a case where duty is provisionally
assessed under section 18, the date of

adj ustrment of duty after the fina
assessment thereof;

(c) in a case where duty or interest has been
erroneously refunded, the date of refund;

(d) in any other case, the date of paynent of
duty or interest.\024

\023114A. Penalty for short-levy or non-levy of duty
in certain cases.\027Were the duty has not been

l evied or has not been short-levied or the interest
has not been charged or paid or has been part paid

or the duty or interest has been erroneously

refunded by reason of collusion or any willful ms-
statenment or suppression of facts, the person who is
liable to pay the duty or interest, as the case my
be, as determ ned under sub-section (2) of section

28 shall, also be liable to pay a penalty equal to the
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duty or interest so determ ned:

Provi ded that where such duty or interest, as
the case may be, as determn ned under sub-section
(2) of section 28, and the interest payabl e thereon
under Section 28AB, is paid within thirty days from
the date of the communication of the order of the
proper officer determ ning such duty, the amunt of
penalty liable to be paid by such person under this
section shall be twenty-five percent of the duty or
interest, as the case may be, so determ ned:

Provided further that the benefit of reduced
penalty under the first proviso shall be avail able
subject to the condition that the amount of penalty
so determ ned has al so been paid within the period
of thirty days referred to in that proviso:

Provided al so that where the duty or interest
determ ned to be payable is reduced or increased by
the Conmi ssioner (Appeals), the Appellate Tribuna
or, as the case may be, the court, then, for the
purposes of this section, the duty or interest as
reduced or increased, as the case may be, shall be
taken into account;

Provi ded al so that where the duty or interest
determ ned to be payable is increased by the
Conmi ssi oner (Appeals), the Appellate Tribunal or
as the case may be, the court, then, the benefit of
reduced penalty under the first proviso shall be
available if the amount of the duty or the interest so
i ncreased, along with the interest payabl e thereon
under Section 28AB, and twenty-five per cent of the
consequential increase in penalty have al so been
paid within thirty days of the comunication of the
order by which such increase inthe duty or interest
takes effect:

Provi ded al so that where any penalty has been
| evied under this section, no penalty shall be Ievied
under Section 112 or Section 114.

Expl anati on. - For the renoval of doubts, it is
hereby decl ared that -

(i) the provisions of this section shall also
apply to cases in which the order

determ ning the duty or interest under
Sub-section (2) of Section 28 relates to

notices issued prior to the date on which

the Finance Act, 2000 receives the assent

of the President;

(ii) any anmpount paid to the credit of the
Central Governnent prior to the date of
comuni cation of the order referred to in
the first proviso or the fourth proviso
shal | be adjusted against the total

amount due from such person.\024

27. Section 114A can be invoked for inposition of equival ent

amount of duty as penalty in cases where the short |evy or

non-1 evy has occurred due to m s-declaration or suppression
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of facts on the part of the assess-inporter. Section 114Ais a
mrror-image of proviso to section 28 of the Custons Act.

28. It has been asserted on behal f of the respondents that in
vi ew of the findings of the Comm ssioner of Custons that there

iS no suppression or ms-declaration on the part of the
respondent, consequently, the duty short |levied or not |evied

has to be demanded under section 28(1) itself and not under

the proviso to section 28(1). It was submitted that when there
i S no suppression or ms-declaration on the part of the
respondent, the inmpugned order confirm ng the duty beyond

the period of six months fromthe rel evant date is not
sustainable in | aw

29. In the counter affidavit, it is incorporated that assum ng
that the manufacturing loss is in excess of the specified limts
mentioned in para 10 of Notification No.177/94-Cus, even

then no duty can be demanded on the | oss of gold when there

is no allegation or evidence that the inported gold has been

di verted for other purposes, other than for the manufacture

and export of gold. The requirenment of Notification No.

177/ 94- Cust om st ands sati sfied even in such cases.

30. The respondent has al so dealt with the distinction
bet ween recoverabl e scrap and irrecoverable loss. 1In the
counter affidavit, a table has al so been given to denpbnstrate
that there is no shortage as all eged by the appellant.

31. The appellant filed an additional affidavit through M.
Promod Kumar, Superintendent of Customs (Preventive). It is
nmentioned in the additional affidavit that the inport could be
either direct or through the Mnerals and Metal Trading
Corporation (MMIC). The exenption was subject to certain
conditions, and the inporter was to execute a general bond
undertaking to fulfil the export obligation and the conditions
stipulated in the notification. It is nmentioned in the additiona
affidavit that the all owabl e percentage of |oss varied fromthe
type of jewellery and the degree of value addition/in the
jewel l ery being manufactured. Thus, there was a graded scal e
for allowable | oss, which was |inked to the degree of value
addition. It is also incorporated that on 28.7.1988, the
Col I ector of Customs issued Public Notice specifying interim
procedure for custons clearance at the Gem and Jewel | ery

Conpl ex, SEEPZ. The Units in the SEEPZ were required to

mai ntai n accounts of inported raw naterial s and capital

goods, finished goods, rejected goods etc. The units were also
expected to maintain registers annexed to the Public Notice.
Copy of the Register Format has been annexed along with the
additional affidavit as Annexures Al, A2 and A3.

32. In the additional affidavit, it is incorporated that on
13.11.1997, a show cause-cum denmand notice was issued to

the respondent both under section 28 of the Custons Act,

1962 and in the terms of the bond executed by the

respondent. It has given the details of how the shortage of

gold in the stock was calculated. Colum 1 of the table

indi cates the year. Colum 2 indicates the direct inports

made in the relevant year and colum 3 indicates the

procurenment from MMIC in that year. Colum 4 which is

titled \023Total Weight\024, is the sumof colums 2 and 3 and it
denotes the total quantity inported (either directly or through
MMIC). Colum 5 refers to \021Actual Wi ght of Export\022 \026 which
is the quantity of goods actually exported. Colum 6 denotes
the cl ai ned wastage whi ch, as per the Handbook, is a deened
export. The claimwastage figure in the table is taken fromthe
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wast age cl ai ned and recorded in the export registers. The

unit had been claimng the maxi mum perm ssi bl e wast age,

whereas it should have been clainng only actual wastage

upto the maxi num permissible limt. Colum 7 is the sum of
colums 4 and 5 and it denotes the total weight of export. The
di fference between the total weight of quantity inported (in
colum 4) and the total weight of export (in colum 7) is the

cl osi ng bal ance or the book balance. This is reflected in

col um 8. If this book balance is found lying with the unit as
physi cal stock, the shortage would be nil. However, if the
physi cal stock is |ess than the book bal ance, there will be a
correspondi ng shortage. It may be noted that the cal cul ation

of cl osing bal ance or book bal ance is based on records

mai nt ai ned by the respondent itself, as per the prescribed
registers. Columm 9 represents the physical balance which is
found lying with the unit on inspection, to the extent that the
figure in colum 9is less thanthe figure in colum 8, there is
a shortage and this is reflected in colum 10. The shortage in
the case of the respondent was 6410.885 grans.

33. [t is submitted inthe affidavit that the total inmports and
total exports are cal culated (based on records maintained by
the respondent). |If there is a gap between quantity inported

and quantity exported, it is the closing balance or book

bal ance. This is the quantity that the respondent shoul d have
as physical stock. To the extent that the actual physical stock
is less than the book bal ance, there i'sa shortage. This
shortage is in excess of the perm ssible wastage because such
wast age was al ready counted as a deemed export. - Duty woul d

have to be paid on such shortage.

34. It nust be noted that the shortage detected on inspection
cannot be attributed to any particular year. The shortage is
cal cul ated based on the difference between total closing

bal ance (for all the years taken collectively since inception of
the unit) and physical bal ance (which is the physical stock
lying with the unit at the time of inspection). Thus, a

conpari son of closing balance and physical bal ance 'can only

i ndicate that as of the date of inspection, there had been
excess wast age above and beyond the maximum permi ssible

l[imt. The particular date/year in which the shortage occurred
is not determ nable.

35. It is submtted that by not nmmintaining any \021Wast age
Account Registers\022, the respondent suppressed-vita
information and thus, there is a clear case for invocation of
the extended period of limtation of five years under the
proviso to section 28(1) of the Custonms Act, 1962. Wth
respect to the relevant date fromwhich the limtation period
nmust comence, it is stated that section 28(3)(a) does not
apply. Section 28(3)(a) states that the rel evant date neans \023(a)
in case where duty is not levied, or interest not charged, the
date on which the proper officer nakes an order for the

cl earance of the goods\024. It is stated that the sub-section nust
be interpreted to pre-suppose that duty was | eviable at the
time of clearance. In the case of bonded goods, duty was not
payable at the time of clearance and the exenption fromduty
was cont enporaneous with the unit conplying with the

conditions of the exenption notification. Only on inspection
when it was found that the respondent unit had shortage in
physi cal stock, that duty becane |eviable on the shortage
amount. As already indicated, the shortage/excessive wastage
may have occurred in any of the previous years. The year in
whi ch the wastage took place cannot be ascertai ned nor can

the wastage be linked to specific bills of entry which were
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cleared. Thus, the date of clearance of the goods cannot, in
fact, be determ ned, rendering the application of section
28(3)(a) an inpossibility. Sections 28(3)(b) and 28(3)(c) are
al so i napplicable. Section 28(3)(d) states that the rel evant
dat e means \023(d) in any other case, the date of paynment or duty
or interest\024. As per this section, in the present case, since
duty is yet to be paid, there would effectively be no limtation
period. In any event, in the case of bonded goods, the
[imtation period would not apply in the same manner as it

does to other goods. Both under section 72(1)(d) which deals
wi t h war ehousi ng bonds and section 143(3) which deals with

i mport of goods on execution of bond, there is notine [imt for
the proper officer to make a demand in cases where the

condi tions of the bond have been violated. |In effect, bonded
goods stand on a different footing. The show cause-cum

demand noti ce was nade both under section 28 and the ternmns

of the bond. |In calculating the limtation period, regard nust
be taken to the fact that there are bonded goods. Even if the
provi sions of section 28(3) were to be applied, it is submtted
that section 28(3)(d) is the only provision capable of
application and as per that sub-section there would be no
[imtation period in cases where duty is yet to be paid.

Various benches of the Tribunal have passed orders hol ding

that in the case of ‘bonded goods, the relevant date is date of
paynment of duty. Thus, the present show cause-cum demand
notices were not barred by limtation. 1t may al so be noted
that the rate of duty applied to the goods and the val uati on of
the goods is based on prevalent ratesas on the date of the
inspection. In the alternative, therefore, the date of inspection
of stock and detection of shortage may be deened to be the

date of clearance and the linitation period nmay be taken to

nean five years fromsuch date. |In this case too, the notices
are not barred by linitation.

36. The respondent contended that the shortage amount was
actually lying with the unit in the form of dust/scrap/slurry,
or had been sent for conversion.into gold bars, as per the
prescri bed procedure. It is submitted that the dust/scrap/
slurry which can be converted into gold bars is included in the
al | owabl e wastage and not in addition to it. \WAstage is
allowed up to permissible limts. |If some of this wastageis
lying with the unit as dust/scrap/slurry, it my be converted
into gold bars and brought back to the unit. But the provision
for conversion of dust/scrap/slurry cannot be interpreted in a
manner where it allows for wastage beyond permissible limts.
The respondent\022s contention that there is a distinction

bet ween recoverabl e and invisible loss, finds no support in the
applicable notifications and policies. As the order-in-origina
has correctly noted, a percentage of gold cannot vani sh as

such and, therefore, the allowable |oss itself contenplates that
the wasted anmount is lying with the unit in some other form

To the extent that it can be re-converted into gold bars, the
notifications make certain enabling provisions. The

respondent has sought to exploit this liberty accorded to them
by the notification. Further, as stated earlier, the respondent
has not nmaintai ned the \021Wast age Account Regi sters\ 022, which
nmust formthe basis of any claimof allowable loss. |n such

ci rcunst ances, the non-nmaintenance of registers constitutes
suppressi on and creates suspicion about the conduct of the
respondent units.

37. In the said affidavit, it is incorporated that the
respondent unit has failed to maintain the requisite records
docunenti ng wastage. Even if the nmaxi mum pernissible

wast age was allowed to the respondent as a manufacturing
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loss, there is still a shortage in the physical stock. Duty is
payabl e on this shortage anount. The goods in question are
bonded goods and this nmust be borne in mnd while

conputing the limtation period that the Iimtation is not
applicabl e to bonded goods in the sane manner as it does to

ot her goods.

38. We have heard M. Gopal Subranmanium the |earned
Addi tional Solicitor General for the appellant and M. V.
Lakshm kurmaran, the | earned Advocate for the respondent at
length and critically analysed the cases cited by himin
support of his case.

39. We deemit appropriate to deal with the prelininary
objection regarding linmtation raised by the respondent. The
respondent has drawn our attention to the findings of the
Conmi ssi oner of Customs in appeal. The relevant portion of
the findings reads as under

\023No case of collusion, wilful ms-statement or

suppressi'on of facts has been brought out in the

show cause notice.\024

40. According to the respondent, in this appeal and in al
connect ed appeal s stock checking was carried out on
11.11.1995 and the show cause notice was issued after two
years i.e. on 13.11.1997 denmandi ng duty and the penalty from
the respondent. The respondent submitted that the appell ant
cannot take benefit of the extended period of limtation under
the proviso to section 28 of the Customs Act, 1962 in view of
the categoric findings of the Conm ssioner of Custons. The
respondent further submitted that the order of the
Comm ssi oner of Custons had acquired finality because no
appeal was preferred against the said order of the
Conmi ssi oner of Customs. It was further subnmitted that the
Conmi ssi oner of Customs has specifically given findings

agai nst the appellant and in favour of the respondent
regardi ng applicability of section 114A of the Custons Act,
1962. Those findings are reproduced as under

\02316. | find that section 114A of Custons Act, 1962

has been invoked in the show cause notice w thout

gi ving any proper reasons thereof. No case of

collusion, wilful ms-statenment or suppression of

facts has been brought out in the show cause notice

so as to invoke the provisions of section 114A of the
Custons Act, 1962. Therefore, | do not find that

this is a fit case for invoking section 114A of the

Customs Act, 1962.\024

41. The appellant in this appeal and connected appeal s
cannot invoke the extended period of limtation in-view of the
Conmi ssi oner\ 022s categoric findings that no case of coll usion
wi |l ful msstatement or suppression of facts has been brought
out in the show cause notice so as to invoke the provisions of
section 114A of the Custons Act, 1962.

42. Penal ty under section 114A is inposable only when the
demand is confirmed under the proviso to section 28(1) of the
Act. In view of the clear findings of the Conmm ssioner that the

respondent - assessees are not guilty of suppression of facts or
are guilty of collusion or msstatenent and, therefore, duty
cannot be inmposed by invoking the extended period of
l[imtation. Wen the duty itself cannot be inposed, no order
of inmposing the penalty under section 114A of the Custons

Act can be sustai ned.
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43. Rel i ance has been placed on P & B Pharmaceuticals (P)
Ltd. v. Collector of Central Excise (2003) 3 SCC 599. 1In this
case, the question was whether the extended period of
[imtation could be invoked where the Departnent has earlier

i ssued show cause notices in respect of the same subject-
matter. It has been held that in such circunstances, it could
not be said that there was any wilful suppression or

nm sstatenent and that, therefore, the extended period under
Section 11-A coul d not be invoked.

44. This case was followed in the subsequent judgnent of
this court in ECE Industries Ltd. v. Conm ssioner of

Central Excise, New Del hii(2004) 13 SCC 719. In this case
this court again held that as there is no suppression, penalty
cannot be i nposed.

45. This court relied on these judgnments in the case of

Ni zam Sugar Factory v -Collector of Central Excise, A P.

(2006) (11 SCC573. 1n this case, this court again reiterated
the |l egal position and held that when there is no suppression
of facts, the departnent would not be justified in invoking the
ext ended period of limtation

46. In view of 'the clear |egal position crystallized by a series
of judgnents that in case where the assessees are not guilty of
suppression of facts, collusion or wilful msstatenent of facts,
therefore, the extended period of limtation cannot be invoked

under proviso to section 28(1) of the Customs Act, 1962 in the

i nstant appeal and the other connected appeals.

Consequently, this appeal and other connected appeals filed

by the appellant have to be dism ssed being tinme barred.

47. Since this appeal and ot her connected appeal s are

di sm ssed on the ground of limtation, therefore, we do not
deem it necessary to deal with the other subm ssions made by
the parties.

48. Thi s appeal and ot her connected appeals filed by the
appel | ant are accordingly di sposed of. - The denmand and

penal ty raised against the respondent in this appeal and

agai nst the other respondents in the connected appeals, if any,
are dropped. In the facts and circunstances of the case, we
direct the parties to bear their own costs.




