http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

PETI TI ONER
NAND KI SHORE MARWAH & OTHERS

Vs.

RESPONDENT:
SMI. SAMUNDRI DEV

DATE OF JUDGVENT17/09/1987

BENCH

ozA, G L. (J)

BENCH

azA, G L. (J)

MUKHARJI, SABYASACH (J)

Cl TATI ON
1987 AIR 2284 1988 SCR (1) 158
1987 SCC (4) 382 JT 1987 (3) 590

1987 SCALE  (2) 555
Cl TATOR | NFO

R 1988 SC2021 - (6)
D 1988 SC2164 (7)
D 1989 SC1247 (25)
RF 1990 SC 897 (10)
R 1992 SC1106 (12)
ACT:
Landl or d-t enant nmat t er - Pr ovi si ons of u. P. Ur ban

Bui |l di ngs (Regul ation of Letting, Rent and Eviction) Act,
1972-Sections 2, 39, 40-Applicability thereof to the case-
Protection granted to the tenants —under ~the Act-Wether
available to the tenants in the case.

HEADNOTE:

The appellants are the tenants of the disputed
property. Respondent-plaintiff's suit for eviction of the
appel lants was dism ssed by the trial court. The Hi gh Court
inrevision set aside the judgment and order of the tria
court and decreed the suit for ejectnent of the tenants-
appel l ants. The tenants appealed to this Court.

Di sm ssing the appeal, the Court,

HELD: Under the provisions of sub-section (2) of
Section 2 of the UWP. Uban Buildings (Regulation of
Letting, Rent and Eviction) Act, 1972, newy-constructed
bui | di ngs stand exenpted fromthe operation of the Act for a
period of ten years, which has to be conputed froma date to
be determined in the nmanner indicated in Explanation | to
section 2(2), which in this case is the date on which first
assessment of the premi ses in dispute was nmade for house-tax
by the Nagar Palika, i.e. Cctober 1, 1976. Provisions of
Sections 39 and 40 are of no avail to the appellants as the
suit for their eviction was not pending on July 15, 1972,
when the Act cane into force; the suit being filed much
later after comng into force of the Act. Provisions of the
Act are not applicable to the appellants’ case and the
protection thereunder granted to the tenants is not
available to them [166GH, 164C, F]

In view of the fact that the appellants had been
carrying on business in the premises in question for a |ong
time, the decree for eviction directed not to be executed
till March 31, 1988, subject to the appellants’ filing usua
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undertaking (within four weeks). [167C D

On Prakash Gupta, etc. v. Dig Vijendrapal Gupta, etc.,
[19821 3 S.C.R 491 and Vi neet Kumar v. Mngal Sain Wadhera,
[1985] A l.R S.C 817, relied upon by the appellants.
159

Firm Amar Nat h Basheshar Das v. Tek Chand, [19721 3
S.C. R 922, relied upon by the respondent.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 3909 of
1986.

Fromthe Judgnent and. order dated 29.9.1986 of the
Al'l ahabad High Court in"C.R No. 83 of 1986.

Shanker Ghosh and P K. Jain for the Appellants.

Y.S. Chitale. WMdan Lokur, Prashant Bhushan, Ben
Par shad, Rajinder Dhawan and  Jitendra Sharma for the
Respondent's.

The Judgrment of the Court was delivered by

QZA. - J. This appeal arises out of a judgnent passed by
the Hi gh Court of Allahabad in Cvil Revision No. 83 of 1986
wherein the |earned Judge of the Hi gh Court allowed the
revision petition set aside the judgnment and decree of the
Trial Judge and decreed the plaintiff suit for ejectnent of
the appellant. The di'sputed property was | et out on June 25,
1976. The accomodation was for the first time assessed for
house-tax by the Nagar Palika Ghaziabad wth effect from
Cctober 1, 1976. The suit was filed for eviction after
term nation of tenancy before the trial court and objection
was raised that as the shop and the basenent were separately
et out the tenancy could not be terninated by a single
notice that would be invalid. The trial ~court therefore
di smissed the suit. The High Court set aside this conclusion
of the trial court.

The main ground which was before the H gh Court was as
to whether the provisions of U P. Ur ban Bui | di ngs
(Regul ation of Letting, Rent and Eviction) Act, 1972 (' Act’
for short) wll be applicable to these proceedings in view
of the fact that although the prem ses were let out in June
1976 but as the assessment was made on Cctober 1, 1976 the
provisions of the Act referred to above will not apply for
10 years from Cctober 1, 1976 and therefore the suit could
be decreed as the protection available under this Act wll
not be available to the tenant.

H gh Court after discussing various decisions canme to
the conclusion that in view of the |Ianguage of Section 2

sub-clause 2 Explanation 1, it could not be  doubted that
period of 10 years will comrence from

160

the date of assessnment i.e. October 1, 1976 that-it is in

that view of the matter that the | earned Judge of the High
Court decreed the suit and hence the present appeal

Learned counsel for the appellant contended that apart
fromthe controversy about the date which should be the
starting point for conputing the period of 10 years in view
of the | anguage of Sections 39 and 40 of the Act, provisions
of this Act will be applicable to the present case and
therefore a decree for eviction could only be passed. If it
could be passed on anyone of the grounds nmentioned in
Section 20 clause 2 of this Act in support of this
contention the |earned counsel placed reliance on decisions
in On Prakash Gupta etc. v. Dig Vijendrapal Gupta etc.,
11982] 3 SCR 491 and Vineet Kunmar v. Mangal Sain Wadhera, |
1985] A 1. R SC 817.
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On the other hand |earned counsel for the respondent
contended that the rights of parties will be governed on the

basis of the date on which the suit was filed and it was
contended that if on the date on which the suit was filed by
the respondent the provisions of this Act were not
applicable then nerely because the proceedings have been
pending for all these years it could not be contended that
as now 10 years elapsed the decree could not be passed.
Learned counsel placed reliance on a decision in Firnms Anar
Nat h Basheshar Dass v. Tek Chand, 11972] 3 SCR 922 and
contended that this is a decision of three Judges Bench
which clearly hold that if the suit was filed wthin a
period of exenption then the suit could be decreed and the
provisions of the Act will not be applicable. Learned
counsel further contended that in the decision in Vineet
Kumar’s case (supra) on which reliance has been placed by
| earned counsel for the appellant the Firms Amar Naath
Basheshar Dass’s~ case (supra) 'has not been referred to and
decision in Vineet Kumar’'s case (supra) is a judgnent by a
Bench of ‘two Judges.

It was al'so contended by learned counsel that as til
the matter was pending in the H gh Court 10 years have not
been conpleted and therefore the H gh Court passed the
decree Now it could not be contended that as during the
pendency of the proceedings in this Court 10 years have
el apsed and therefore the appellant-tenant will be entitled
to protection of ' the provisions of ~Section 20 It was
contended that it is well-settled that if the right to file
a suit accrues on ‘the date of tiling of the suit then the
rights will have to be determned on the basis of the |aw
applicable on the date of the suit and not subsequently.

Learned counsel for the appellant contended that the
decision in
161
Firmse Amar Nath Basheshar Dass's case (supra) will not be
applicable to the present case as~ in that case this Court
was considering the |anguage of a notification issued under
the East Punjab Act exenpting buildings fromthe operation
of the Act for five years and the view taken by this Court
in that decision is based on the |anguage of the
notification issued whereas in view of the |anguage of
Sections 39 and 40 of the Act which is applicable to the
present case that viewis not possible and it is because of
this that in Vineet Kumar’'s case (supra) this Court tookthe
view that if during the pendency of the proceedi ngs 10 years
have el apsed the tenant wll be entitled to the benefit of
the provisions of the Act. It was contended that in this
decision the Court was concerned with the provisions of
Section 2 of the Act itself.

Before this Court also the only question that was
raised on behalf of the parties was as to whether the
provisions of the Act wll be applicable or not and as to
whet her the protection granted to the tenants under this Act
will be available to the present appellant Learned counse
for the appellant contended that as during the pendency of
this matter in this Court 10 years have el apsed even if the
date of conpletion is taken to be 1. 10.76 which is the date
on which the first assessment of this property was made and
during the pendency of this matter 1. 10.86 has been crossed
now t he period of exenption has cone to an end and therefore
the appellant is entitled to the benefits thereof. In the
alternative it was contended that even if it is held that
the rights of parties have to be deternmined in respect of
the date on which the suit was filed still because of the
| anguage of Sections 39 and 40 of this Act the appellant-
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tenant will be entitled to protection wunder this Act Sub-

clause (2) Sec. 2 of the Act reads as under:
"(2) Except as provided in sub-section (5) of
Section 12, sub-section (1-A) of Section 21, sub-
section (2) of Section 84, Sections 24-A 24-B
24-C or sub-section (3) of Section 29, nothing in
this Act shall apply to a building during a period
of ten years from the date on which its
construction is conpl et ed:

Provided that wher e any bui | di ng is
constructed substantially out of funds obtained by
way of |oan or ~advance fromthe State Government
or the Life Insurance Corporation of India or a
bank or a co-operative society or the Utar
Pradesh Avas ~Evam Vi kas Parishad, and the period
of repayment of such [|oan or advance exceeds the
af oresai d

162
period of ~ ten years ‘then the reference in this
sub-section to the period of ten years shall be
deened to be a reference to the period of fifteen
years or the period-ending with the date of actua
repayment of such loan or advance (including
i nterest), whichever is shorter:
Expl anation 1 -For the purposes of this sub-
section,
(a) the construction of a building shall be deemned
to have 'been conpleted onthe date on which the
conpl etion thereof is reported to or otherw se
recorded by t he | ocal authority havi ng
jurisdiction, —and in the case of a  building
subj ect to assessnent, the date on which the first
assessnment thereof cones into effect, and where
the said dates are different, the earliest of the
said dates and in the absence of any such report,
record or assessnment, the date on which it 1is
actual ly occupi ed (not including occupation nerely
for the purposes of supervising the construction
or guarding the building under construction) for
the first tine:
Provided that there may be different ~dates of
conpl etion of construction in respect of different
parts of a building which are either designed as
separate units or are occupied separately by the
I andl ord and one or nore tenants or by different
tenant s:
(b)"construction" includes any new construction in
pl ace of an existing building which has  been
whol Iy or substantially denolished;
(c) where such substantial addition is made ' to an
existing building that the existing -building
becormes only a m nor part thereof the whole of the
buil ding including the existing building shall be
deenmed to be constructed on the date of conpletion
of the said addition."
A perusal of this provision will clearly indicate that the
new buildings constructed have been exenpted from the
operation of this Act for a period of 10 years. This period
of 10 years have to be computed in the manner fromthe date
as indicated in Explanation 1 and it was contended by
| earned counsel for the respondents that it will be the date
on which the first assessnent was nmade and so far as this
qguestion is concerned, it is also concluded by a decision of
this Court in Onm
163
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Prakash Gupta's case (supra) where it has been clearly held
while interpreting Sec. 2 Explanation | of this Act that if
there is an assessnent nade then the date of conpletion of
the building, the date from which 10 years are to be
conputed will be the date on which the first assessment was
made. In this view of the matter therefore it is clear that
10 years have to be computed from1l. 10.76, and it is
because of this that even the |learned counsel for the
appellant did not seriously contend that the 10 vyears
comence from 1. 10.76
It is true that the decision reported in Firnms Amar
Nat h Basheshar Dass’s case (supra) is a decision on the
Punjab Act where the question before this Court was about
the |l anguage of the notification which was issued under the
Act exenpting the buildings fromoperation of the Act for a
period of S years and it is true that the |Ianguage of the
notification was not identical- with the |anguage of Sec. 2
sub-cl ause 2 quoted above.
But apart from it the contention advanced by the
| earned counsel for the appellant was that because of the
| anguage of Section 39 and 40 even if the matter is pending
inthis Court and 10 years have el apsed, appellant wll be
entitled to the benefit of the provisions of this Act
because according to him the appeal wll be a continuation
of the suit and therefore the advantage will be avail abl e.
It is no doubt true that the appeal is the continuation of
the suit and if wthin the |anguage of Section 39 the
appellant is entitled to the advantage of the Section even
if the matter is pending in this Court the protection wll
be available to the appellant but | ooking tothe |l anguage of
Section 39 it appears that the contention of ~the |earned
counsel could not-be accepted.
"39. Pending suits for ~eviction relating to
bui | di ngs brought under regulation for the first
time-In any suit for _eviction of a tenant from any
building to which the old Act did not apply,
pending on the date of commencenent of this Act,
where the tenant within. one nmonth from'such date
of comrencenent or fromthe date of hi's know edge
of the pendency of the suit, whichever be later,
deposits in the court before which the suit is
pendi ng, the entire anmount of rent and damages for
use and occupation (such damages for use and
occupation being calculated at the sane rate as
rent) together wth interest thereon-at the rate
of nine cent per annumand the landlord s ful
cost of the suit, no decree for eviction shall be
passed except on any of the grounds

164
nentioned in the proviso to sub-section (1) or in
clauses (b) Ato (g) of sub-section (2) of Section
20, and the parties shall be entitled to nmake
necessary amendnent in their pleadings and to
adduce additional evidence where necessary:
Provided that a tenant the rent payable by whom
does not exceed twenty-five rupees per nmonth need
not deposit any interest as aforesaid:"

It is pertinent to note that this Section applies to
those suits which were pending on the date of the
commencement of this Act. Admittedly this Act cane into
force on 15th July, 1972 and therefore if the suit was
pending on that date it is only then that the provisions of
Section 39 wll cone to the assistance of the tenant-
appel lant. Admittedly this suit was not pending on the date
on which this Act canme into force. An attenpt was nmade to
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contend that so far as the present property is concerned the
Act will be deened to have conme into force on the expiry of

10 years i.e. 1.10.86 but this contention could not be
accepted as it is very clear fromthe | anguage of this Act
that it applied | only to a suit pending on the date of the
commencenment of this Act and this is the view taken in the
Om Prakash Gupta's case wherein it was observed
“"Further, in order to attract section 39 the suit
nmust be pending on the date of comencenent of the
Act which is 15th of July, 1972 but the suit
giving rise to the present appeal was filed on
23rd of March, 1974 long after the commencenent of
the Act. There is yet another reason why section

39 will have no application to the present case.
It is therefore clear that so far as the present appea
is concerned, the provisions  of Section 39 will be of no
avail. Section 40 of the Act reads as under

"40. Pending appeals or revisions in suits for
eviction “relating to buildings brought under
regul ation for the first  tinme-Were an appeal or
revision arising out of a suit for eviction of a
tenant from any building to which the old Act did
not apply s pending on the date of comencenent
of this Act, it shall be disposed of in accordance
with the provisions of Section 39, which shal
nmutatis nmutandis apply."
165
This Section talks of the pendency of a revision or an
appeal arising out of a suit pending on the day on which
this Act came into force. It~ is clear that provisions of
Section 40 wll cone to the rescue of the appellant-tenant
only if the suit fromwhich revisionor appeal arose was
pending on the date of comrencenent of this Act i.e.
15.7.1972 and therefore it could not be contended that the
present revision petition or _the appeal either to the High
Court or the appellate authority arose out of suit which was
pending on the date on which this Act cane into force.
Admittedly the suit itself was filed nuch after the com ng
into force of this Act. In this view of the ‘matter
therefore, in our opinion, even this contention of |earned
counsel for the appellant could not be accepted.

It is well-settled that the rights of the parties wll
be determned on the basis of the rights available to them
on the date of the suit, but in Vineet Kumar’'s case (supra)
this Court took the viewthat if during the pendency of the
proceedi ngs 10 years have el apsed the tenant is entitled to
the protection under the Act and in coming to this
conclusion the Court al so considered the | anguage of Section
39 of the Act and it observed:

"The appellant in the present case only seeks the
protection of the new Rent Act which becane
applicable to the prem ses in question during the
pendency c.f the litigation. W see no reason why
the benefit of the new Rent Act be not given to
the appellant. Section 20 of the new Rent Act
provides a bar to a suit for eviction of a tenant
except on the specified grounds as provided in the
section. Subsection (4) of S. 20 stipulated that
in any suit for eviction on the grounds mentioned
in d. (a) to sub-s. (2) viz. the arrears of rent,
if at the first hearing of the suit the tenant in
default pays all arrears of rent to the landlord
or deposits in court the entire anpunt of rent and
danmages for the use and occupation of the building
due from him such damages for use and occupation
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being cal cul ated at the sane rate as rent together
with interest thereon at the rate of nine per cent
per annum and the landlord s cost of the suit in
respect thereof after deducting therefrom any
amount al ready deposited by the tenant under sub-
s. (1) of S. 30, the court may, in |lieu of passing
a decree for eviction on that ground, pass an
order relieving the tenant against his liability
for eviction on that ground. Section 39 and 40 of
the new Rent Act also indicate that the benefit of
new Act will be given

166
to the tenant if the conditions contenplated in
those sections are satisfied. Section 39 also
indicates that the parties are entitled to make
necessary amendnent - in their pleadings and to
adduce additional evidence where necessary. "

But unfortunately attention of ‘the Court was not drawn to

the On Prakash Gupta’'s case (supra) which specifically

considered this Act and the |anguage of Section 39 in

particular _and is a decision of a Bench of three Judges

whi ch i s binding on us.

The restriction on the right of a landlord to evict a
tenant has been provided for in this Act under Section 20
and the | anguage of Section 20 is also significant.

"20. Bar of suit for eviction of tenant except on
speci fied grounds-(1) Save as provided in sub-
section (2) no suit shall be instituted for the
evi ction of a tenant from =~ a bui | di ng,
notw t hst andi ng the ~determ nati on-of his tenancy
by efflux of tine or on the expiration of a notice
to quit or in any other nanner:
Provided that nothing in this sub-section shal
bar a suit for the eviction “of a tenant on the
determi nation of his tenancy by efflux of | time
where the tenancy for afixed termwas  entered
into by or in pursuance of a conmpronise or
adjustrment arrived at with reference to a suit,
appeal , revision or execution proceedings, which
is either recorded in court or otherw se reduced
to witing and signed by the tenant."
This is put in Chapter IV with the heading "Regul ati on and
Eviction" and the section starts with title which is printed
in bold "Bar of suit for weviction of tenant except  on
speci fied grounds" and again in the wording of the section
itself it provides: "No suit shall be instituted for
eviction." This clearly indicates that the restriction put
under Section 20 is tothe institution of the suit itself
and therefore it is clear that if the provisions of this Act
applies then no suit for eviction can be instituted except
on the grounds specified in the sub-sections  of this
Section. Keeping in viewthe |anguage of this Section if we
exam ne the provisions contained in sub-section (2) of
Section 2 it will be clear that for a newy constructed
building the provisions of this Act wll not apply for 10
years and therefore so far as the restriction under Section
20 is concerned they wll not apply and therefore it 1is
clear that wthin 10 years as provided for in clause (2) of
Section 2 restriction of the

167

institution of suit as provided for in Section 20 clause (1)
guoted above will not be applicable and it is thus clear
that during the pendency of the litigation even of 10 years
expired the restriction will not be attracted as the suit

has been instituted within 10 vyears and therefore
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restriction as provided for in Section 20 can not be
attracted

In the light of the discussions above therefore, in our
opi nion, the contention advanced by | earned counsel for the
appel l ant can not be accepted. The appellant-tenant could
not be given the advantage of the provisions contained in
this Act. In this view of the matter therefore the appeal is
wi t hout any substance and is di sn ssed.

It is true that we naintained the decree for eviction
passed by the High Court but in view of the fact that as the
appel | ant has been carrying out the business in the prem ses
for a long time for it would be proper to permt the
appellant tine to make ‘their arrangenents for shifting. W
therefore direct that the decree for eviction shall not be
executed upto 3 1st March, 1988 on the appellant filing a
usual undert aki ng wi thin four weeks. In default the
respondent shall be entitled to execute the decree
forthwith. In the circunstances of the case parties are
directed to bear their own costs.

S. L. Appeal dism ssed.
168




