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PETI TI ONER
KANHAI YALAL VI SHI NDAS G DWANI

Vs.

RESPONDENT:
ARUN DATTATRAY MEHTA & ORS

DATE OF JUDGVENT: 16/ 11/ 2000

BENCH
S. N. Hegde

JUDGVENT:

SANTOSH HEGDE, - J.

Being aggrieved by the judgnment of the Designated
El ection Tribunal (H/gh Court of Judicature at Bonbay) dated
23rd July, 1999 in Election Petition No.2/98, the appellant
abovenaned has preferred this appeal. For the sake of
conveni ence, the parties will be referred to as they were
arrayed in the election petitionbefore the H gh Court.

The petitioner filed the aforesaid election  petition
before the Hi gh Court challenging the el ection of respondent
No.1 to the Maharashtra Legislative Council which was held
on 18th of June, 1998 on the ground that the nom nation
paper of respondent No.1 filed in the said election was
invalid in law since the same was not subscribed by the
proposers as required under Section 33(1) of the
Representati on of the People Act, 1951 (for short the Act)
because the proposers did not consciously propose the
nom nation of respondent No.1 and they had signed only “a
bl ank form He also contended that in the event of
respondent No.1ls election being declared invalid, he is
entitled to be declared as the el ected candi date.

Respondent No. 1 opposed the election petition
contending that the petition was barred by limtation as
stipulated wunder Section 81 of the Act, and also for
non-conpliance of the nmandatory requirenents of Sections 83
and 86 of the Act. He further contended that since the
petitioner had not objected to the wvalidity  of hi s
noni nati on paper before the Returning Officer,  he is
estopped from questioning the sane in a subsequent el ection
petition. Respondent No.1 also specifically denied the
allegation that the 10 Congress M.As referred to in para 8
of the election petition, had at any point of tinme, signed a
bl ank nominati on paper. On the contrary, he asserted that
the said 10 proposers signed his nomnati on paper when his
nane was already filled in the nom nation paper. It was
also alternatively pleaded that there is no statutory
requirenent that a proposer nmust sign a nomination paper
only when it contains the nane of the candi date.

Based on the pleadings in the petition, the H gh Court
franed the foll owing issues :-
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1. Whet her Petitioner proves that nom nation form
submitted by Respondent No.1 is invalid on the ground that
the same was signed by 10 nenbers of the legislative
Assenmbly, as proposers when the sane was blank, thereby
provi sions of Section 100(1)(d)(i) of the Representation of
Peopl e Act are viol ated.

2. Whet her el ection petition is barred by limtation
having not been filed wthin 45 days from the date of
el ecti on of Respondent No.1 viz. 18th June, 1998.

3. Whet her copy ~ of Election Petition supplied to
respondent Nos.1l and 7 is not true copy and, therefore,
El ection Petition is liable to be dismnmssed on the ground of
breach of provision of Section 81(3) read with Section 83
and 86 of the Representation of People Act.

4. I's Petitioner entitled to declaration that he is
duly el ected candi date.

5. VWhether inthe alternative, Petitionis entitled
to have fresh election for all the 10 seats.

6. To what relief petitioner is entitled to.

The High Court -after considering the pleadings on
record and the argunments of the parties, held issue Nos.2
and 3 against the respondent and no chal | enge has been made
to the said findings of the High Court before us. In regard
to the objection raised by the respondent No.1 as 'to the
failure on the part of the petitioner to object to his
nom nation paper before the Returning Oficer, the High
Court cane to the conclusion that once the challenge was to
the inproper acceptance of the nomnation paper of the
returned candidate, the sanme can be entertained by the H gh
Court in an election petition also. In regard to the
guestion as to the 10 proposers signing a blank -nom nation
paper, the Hi gh Court after considering the evidence of PWs.
3 and 6 to 14, who are the 10 signatories to the nomnation
paper of respondent No.1l, came to the conclusion that when
the proposers subscribed their signatures to the nomination
form of respondent No.1, it was blank. However, it canme to
the further conclusion that since the said proposers had the
know edge as to who the candidate was to be and that they
had enpowered the Party to propose such candi date by signing
the nonmination form hence it held that there was no
invalidity attached to the said nomination. It also
rejected the argunent of the petitioner that there was any
difference in the neaning of the two words signed ' and
subscribed in the context in which they are used in the
Act . In this appeal, M. RF. Nariman, |earned senior
counsel appearing for the appellant-petitioner, contended
that the High Court having rightly conme to the conclusion
that the nomination paper in question was a bl ank paper at
the time when 10 proposers signed the same, it erred in
coming to the conclusion that the subsequent insertion of
the nanme of respondent No.1 would not vitiate the nandate of
| aw. He contended that after the 1996 Anendnent to the Act,
by the inclusion of the first proviso in Section 33, the
Legi sl ature had intended that the persons proposing the name
of a candi date who does not belong to a recognised politica
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party, had to do so consciously because the Act intended to
elimnate frivolous candidature. He argued that t he

Legi sl ature by using the word subscribed in place of the
word signed with reference to a candi date not bel onging to

a recognised political party, statutorily required the
proposer to do sonething nore than nerely sign the
nom nati on paper. He further argued that when the sane
Statute uses two different words, it should be understood
that the Legislature intended to use two different meanings.
If so interpreted, he argued, the word subscribe used in
the anended proviso neant sonething different fromthe word
signed as found in the said Section with reference to the
proposer of a recognised party candidate. He al so contended
that apart fromthe legislative intent even the ordinary
di cti onary neaning would indicate that the word subscri bed
nmeant sonething different fromthe word signed. Ascribing

a wder neaning to the word subscribe, he contended, in
the context of nom nating a candi date would nean that there
should be an elenent of application of mnd by the
subscriber ~which cannot be present if a nom nation paper is
being signed when it is blank.” He-also contended that it
woul d be fallacious to hold that the expression subscribe
woul d rmean nothing nore than what the word sign neans.
Thus, he contended, the H gh Court was not justified in
conming to the conclusion that respondent No.1ls nom nation
paper was valid even when it cane to the conclusion that the
same was signed by the 10 proposers when it was a blank
nomni nati on paper.

M. G L Sanghi, | earned senior counsel representing
the first respondent, questioned the finding of ‘the Hgh
Court in regard to the fact that the nomi nation paper in
guestion was blank when it was signed by the proposers or
that the proposers did not know that the nom nation ' paper
was neant to be used by respondent No. 1. He contended
that the Hi gh Court erred in accepting the evidence of the
10 proposers on its face value; nore so in view of the
latter finding of the High Court wherein it cane to the
conclusion that the 10 subscribers had signed the nonination
paper knowi ng very well that the same woul d be used by their
party for proposing an i ndependent candi date. He strongly
urged that it was not safe to rely on the evidence of PWs.
3 and 6 to 14 when they stated that they had no know edge
that they were proposing the nane of respondent No.1l, ~and
that they had signed the nom nation paper-only to propose
their party candidate. He also contended that in the
context in which the Legislature has wused the words
subscribe and signed in Section 33, there is hardly any
difference between the two and both the words nerely
intended to nean that the proposer had to sign the
nom nati on paper in the space provided therein

From the above argunents of the | earned counsel, the
following two points arise for our consideration :

1. Is the H gh Court justified in comng to the
conclusion that the nomination paper signed by the 10
proposers was blank ? 2. Does the introduction of the word
subscribed in Section 33(1) inpose any obligation on the
proposer of a nom nation paper of a candi date not bel ongi ng
to a recognised political party to apply his mnd before
appendi ng his signature to such nomination form?

W wll now consider the first point framed by us for
consideration in this appeal. VWil e considering t he
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guesti on whether the nom nation paper was bl ank when signed
by respondent Nos.3 and 6 to 14, the evidence of the
election petitioner as PW1 becones irrelevant because he
had no personal know edge in regard to the signing of the
nom nati on paper by the said proposers. The proposers who
have actually signed the nom nati on paper have been exam ned
in this case as PW3 and 6 to 14. PW3 is Raosaheb Ranrao
Patil. He in his cross- exam nation stated that he signed a
bl ank nomination form in the chanber of the Leader of
Qpposition on 2.6.1998 which was given to himby the Private
Secretary to the Leader of Opposition M. Pi chad. He
admts that respondent No.1l was a likely candidate in the

said election. He also states that it was the genera
practice of the party 'to obtain signatures on blank
nom nation fornms. It~ is seen fromhis evidence that on

receipt of the show cause notices from the party High
Conmand, all the 10 proposers sat together and decided as to
what expl anation ' was to be given to the General Secretary of
the AICC.  PW6 - A'G Dhatrak - also states that he signed
a blank formas a proposer in the Chanber of the |eader of
Qpposition  which was obtained by the Secretary to M.
Pi chad. He also admits that respondent No.1 was a |likely
candidate in the said election. He further admts that al

the 10 M.As who signed the nom nation form sat together and
prepared a reply to be'sent to the party Hi gh Cormand. PW7
- Shankarrao Jagtap - is a b5th term Menber of the
Legislative Assenmbly and was a forner Speaker of the
Legi sl ative Assenbly. He al so stated that he signed the
nomi nati on paper on or about 2.6.1998 in the Chanber of the
| eader of Opposition when the formwas bl ank. He stated
that in the said formhis signature is found at serial No.2.
Wen he signed the said nom nation paper, M. Raosaheb
Ranrao Patil (PW3) and Dalip Wal se Patil (PW13) were al so
present. According to him many of the signatories signed
the nomination paper in the presence of each other. It is
seen from his evidence that on reading in the newspaper
about the show cause notice issued by the AICC, all the 10
signatories cane to Delhi, received the show cause notices
and subnmitted their explanation. PWS8 is Kisanrao Sanmpatrao
Jadhav whose signature is found at serial No.5 in the
nom nation form He first stated that he signed the formon
3.6.1998 but later corrected hinmself to say that he signed
it on 2.6.1998 which is in conformty with the evidence of
PW 7. He is a 3rd term MLA and an Engi neer by profession

He adnits that he is somewhat faniliar with the election
law. Still he says that even though one signature of an MLA
was enough to propose a party candi date, 10 signatures were
taken as a nmeasure of safety. This explanation, to.  our
mnd, is sonewhat curious. He also adnmits that sone of the
signatories to the nom nation formsigned in his presence.
He was aware of the fact that respondent No.1l was -aspiring
to becone a candidate in the said election. PW9 is Kusha

Par asram Bophe whose signature is found at serial No.10 in
the nom nation form He has stated that he did not know who
he was proposing when he signed the nomnation form
According to him the Secretary to the Leader of Opposition
had asked himto sign the nomnation form and he did not
enquire whether the Leader of Qpposition wanted himto sign
the form or the Secretary hinmself wanted himto sign. He
|ater stated that he was under the inpression that M.
Pi chad, Leader of Qpposition, nust have told his Secretary
to obtain his signature. He had also been a Menber of
Parliament earlier. PWI10 is Krishnarao Rakamajirao Desa

whose signature is found at serial No.8 He also stated
that he signed the nom nation formwhen it was blank. PW11
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is M. Mirotrao S. Kowase who says that his signature is
found in the nomnation format serial No.4 and that he
signed the same when the candi dates nane was not filled in.
He further stated that when he received a show cause notice,
he replied to the same but he does not renenber the contents
of the notice. He, however, adnmits that all the 10 MLAs who
received the notices, replied to the sane taking identica
def ence. He al so stated that it is not open to party M.As
to sign a nomnation paper as a proposer of any candidate
wi thout the directive fromthe party H gh Conmand. PW12 is
Deshrmukh Sahebrao Sakojirao who al so stated that he signed
the nomnation paper when it was blank and that his
signature is found at serial No.3 therein. He stated that
even though he did not receive a show cause notice, he read
about issuance of the sanme in the newspaper and cane to
Del hi, got the notice and thereafter sent his reply. He
al so adnmits that |like others he took the defence that he had
signed ~a bl ank nom nation formin the office of the |eader
of Opposition. Heis a 4th termMA PWI13 is Dilip Wlse
Patil whose signature is found at serial No.1 in the
nom nation paper. He stated he signed the same on 2.6.1998
when it was blank, and he was asked by the staff of M.
Pichad to sign the same: He stated that he does not
remenber the nane of the staff nenber who had asked him to
sign, and that it was the nornmal practice to sign a blank
nom nation form A On coming to know fromthe newspaper that
show cause notices have been issued to the signhatories to
the nomination formof respondent No.1, he cane to Delhi,
col l ected the show cause notice and replied thereto.

From the evidence of these witnesses, it is seen that
all of themhave stated that they signed blank nomi nation
form because it was the practice of the party to  obtain
signatures on blank forns, and on coming to know of the
i ssuance of show cause notice or in receipt thereof,  they
cane to Del hi, collected the notices in cases where they had
not received the sane, and sat together and deliberated on
the reply to be sent and agreed upon a common stand / being
taken and on the said basis, they sent in sinmlar replies
wherein all of themstated that they had signed a blank
nom nation formin the chanber of the Leader of Opposition.
It is also clear fromtheir evidence that all of them signed
the nomination paper in the chanber of the Leader of
Qpposition M. Pichad either at the request of M. Pichad

or his Secretary. These wi tnesses knew. that™ only one
signature was necessary if their party candidate was to be
proposed, even then they all agreed to append their

signatures to one nom nation form Many of themas a matter
of fact signed the nom nation paper in the presence of each
ot her. The expl anation given by sone of the witnesses that
it was as a neasure of caution that 10 signatures were
obtained on the sane nomination formis extrenely difficult
to be accepted in the background of the fact that the |aw
requires only one signature if the nom nation paper is to be
used for a party candidate of theirs. Therefore, the
unified stand of these wtnesses that they signed the
nom nati on paper for a party candi date has to be rejected on
that count only. The next stand as to the practice of the
party to obtain signatures on the blank nomination form to
be wutilised by the party candi date subsequently will also
have to be rejected because no registered party would
develop a practice to collect signatures in advance for
proposi ng a candi date not belonging to their political party
and which requires 10 signatures to propose him as a
candi dat e. Such practice, in our opinion, does not sound
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| ogi cal . That apart, if as a matter of fact the party did
evolve a practice of that nature of collecting so nany
signatures on one nomnation formthen we think the party
woul d not have issued them a show cause notice because their

act was in conformity with the party practice. On this
score also, we are not inclined to accept the explanation of
the said wtnesses that all their signatures on one

nom nation paper were obtained as a practice of the party.
It may be possible that the party m ght have evolved a
practice to obtain advance signature on a nonmination formto
propose its candidate to be decided at a |ater date but
since not nore than one signature is required by law for
proposing a party candidate, the party would not have taken
nore than one signature on a single nonination form Such
is not the case in hand. Inthe instant case it is the case
of the said wtnesses that they were asked to put their
signatures on a single nom nati.on formwhi ch woul d nmean t hat
the signatures were being obtained for proposing a candi date

ot her t han their party candi dat e. Ther ef or g, the
practice/custom put forth by these w tnesses cannot be
accept ed. Fromt he evidence, as noticed hereinabove, it is

clear that these experienced legislators definitely had the
know edge that their signatures were being taken to propose
a candidate who s going to contest the elections as an

i ndependent or wi |l be used by a candi date not belonging to
a registered political party. Therefore, the question to be
deci ded is: whet her these wi tnesses had either the

know edge who that candi date was going to be or whether the
nane of such candi date was already there in the nom nation

paper or not. VWi | e deciding this question of fact it
becomes necessary to go into the conduct of these wtnesses.
Al nmost  everyone of them knew respondent No.1 who till the
date of filing of nom nation paper was a party nenber of
theirs. They al so knew that he was aspiring to contest the
said elections. From the records, it can be seen (See

Ground No.8 of the S L.P.) that respondent No.l1 was
previously a nenber of the said party as also a forner
Mnister and a sitting MC as a nenber of the |Indian
National Congress, whose termwas to expire on 7.7.1998.
The signature of respondent No.1 on the nomination formwas
obtained in the chanber of the Leader of Opposition who was
a nmenber of the Indian National Congress. These w tnesses
signed on the nomnation format the request of the said
Leader of Opposition or his Secretary wi thout questioning as
to the candidate who was going to wutilise the said
noni nati on paper. These facts, if taken in the background
of the fact that all these wtnesses are _experienced
| egislators, would lead to one and the only irresistible
conclusion that they appended their signatures to the
nom nation formto propose a candi date who was not going to
contest the election as a nenber of their political  party
but who was a person certainly known to them That | person
in the context of the material available on record can be
none ot her than respondent No.1l. Fromthe evidence of these
witnesses it is also clear that it was not open to them to
propose a candidate in regard to whomthere was no directive
from their H gh Command. Therefore, it is reasonable to
infer that these candidates would not have signed a blank
nom nation formw th 10 signatures |lest the sanme should be
m sused and they be put into trouble. Hence, unless they
were certain who that candidate was, they would not have
signed the nom nation form Therefore, it is reasonable to
presune, as is the normal practice, that the proposers
signed the nom nation formwhen the name of the contesting
candi date whom they were proposing was incorporated in the
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nom nation paper, and in the instant case such name could
have been only that of respondent No. 1.

Inspite of the above inference of ours, we will have
to still consider the evidence of these witnesses as to why
all of them deposed that they signed a nomi nation form when
it was blank. The answer to this question is not far to
seek. It is to be noted that after the election of

respondent No.l1 these witnesses either cane to know or
recei ved show cause notices issued by the party H gh Comuand
seeking their explanation as to the circunstances under
whi ch they cane to propose the nanme of respondent No.1l. The
evidence on record shows that all these wtnesses after
concerted plan decided to tell the H gh Conmand that the
nom nation paper was signed by themwhen it was blank and
that they had intended to propose a party candi date. The
| anguage used in- the “reply and the evidence of these
wi tnesses go to show that all of themtogether decided on
the nature of the reply. That also shows that there was an
effort to extricate thenselves fromthe likely disciplinary
action by the H gh Command. The High Command having
accepted such explanation, these witnesses had no way out
but to stick to that stand even before the court which they

did in not a very convincing manner. Their parrot-1like
statenment that they signed a blank nom nation form runs
counter to the ordinary conmpbnsense and reasoni ng. Thei r

conduct in not questioning the Leader of -Opposition for
havi ng m sused their signatures after they canme to know t hat
it was used for nominating respondent No.1, in our opinion,
belies their statement that they were ignorant of the fact
who they were proposing or that they signed a blank
nom nation form It is to be noted that their evidence is
in the nature of an interested w tness because if they had
deposed differently and adnmitted that they had signed the
nomi nati on paper of respondent-No.l1l then there was every
i kelihood of the High Command-~ reopening disciplinary
proceedi ngs against them Therefore, they had to stick to
the stand that they had already taken in reply to'the show

cause notice. In view of this self-preservation instinct,
it had become necessary for themto depose before the court
that they had signed only a blank paper. |In that view of

the matter, their evidence cannot be —accepted sans
i ndependent corroboration of the same. Their evidence could
have been corroborated if M. Pichad or his Secretary who
al l egedly asked themto sign the nonmination paper, were to
be exami ned. But that not having been done, we rnust draw an
adverse inference. Therefore, we are of the ~considered
opinion that it is not possible to place reliiance on._the
evidence of these wtnesses in order to come to the
conclusion that they signed a blank nom nation paper. In
our opinion, the normal practice (though not required by
law) of proposing a candidate to an election would ‘require
the proposer to sign the nom nation formwhen it contains
the nanme of the candidate he intends to propose. Since the
petitioner has propounded a practice contrary to the nornal
one, the burden lay on himto establish that the proposers
in the instant case had signed a bl ank nom nati on paper, and
he having failed to discharge the said onus his contention
in this regard nust fail

At this stage, we nust also notice that acceptance of

this type of oral evidence on its face value will lead to
serious repercussions on the results of el ections held under
the Act in this country. It is possible that a single

di sgruntled or notivated proposer by such evidence before
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the Election Tribunal could upset the result of a valid
el ection, therefore, courts should be extrenely cautious and
be on guard while scrutinising such evidence wherein the
result of election of a validly elected candidate could be

in jeopardy. It is necessary in such cases that the courts
shoul d seek independent corroboration. 1In the instant case
even mnimal corroboration is not forthcomng, as stated
above. Hence, we decline to place reliance on the evidence

of PW.3 and 6 to 14.

To this extent, we are of the opinion that the finding
of the Hi gh Court that the nom nation formwas blank when
signed by these witnesses, has to be reversed because the
said finding is based on the face value of the evidence of
PW.3 and 6 to 14 which we have hel d unacceptable w thout
corroboration.

Even though the above finding of ours is sufficient to
dismss this appeal, it is necessary to deal with another
aspect of the case which also arose for consideration before
the Hgh Court and in regard to-  which argunments were
addressed before us also. As stated earlier, it is
contended on behalf of the petitioner that first proviso to
Section 33(1) of the -Act inposes an obligation on the
proposers of the’ nomination to apply their mnd while
proposing the nane of an independent candidate. Thi s
argunent is based on the | anguage of “1st proviso to Section
33(1) which reads thus :

33. Presentation of nom nati on paper and
requirenents for a valid nomnation.- (1) Onor before the
dat e appoi nted under clause (a) or section 30 each candi date
shall, <either in person or by his proposer, between the
hours of eleven oclock in the forenoon and three o clock
in the afternoon deliver to the returning officer ' at the
place specified in this behalf in the notice issued under
section 31 a nonination paper conpleted in the prescribed
form and signed by the candidate and by an el ector of the
constituency as proposer:

Provided that a candidate not set up by a recognised
political party, shall not be deened to be duly nonm nated
for election froma constituency unl ess the nom nation paper
is subscribed by ten proposers being electors of the
constituency: (enphasis supplied)

It is seen from Section 33(1) that a nom nation paper
of a registered party candidate has to be signed by an
elector of the constituency as proposer while wunder the
first proviso a nom nation paper of a candi date not set  up
by a recognised political party has to be subscribed by 10
proposers being electors of the constituency. Based on that
an argunent is advanced that while the nonmi nation paper of a
party candi date has to be nerely signed by a proposer, the
Statute has deliberately cast a duty on the proposer of a
candi date not belonging to a recognised political party to
subscribe to such nomnation form as agai nst nerely signing
the sanme. It is contended by using the word subscribed,

t he Legi slature has intended that in regard to a
non-recogni sed party candidate the proposer should do
something nore than nerely signing such nom nation paper
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i.e., there should be an el enment of application of mind by
the subscriber before proposing such candidate; nay be as
to his suitability as a candidate. This, according to the
appel l ant-petitioner, 1is clear fromthe deliberate | anguage
of the proviso. It is contended that it would be fallacious
to hold that the expression subscribed woul d mean not hi ng
nore than the word signed as has been held by the High
Court. The High Court rejecting the said argunent noticed
the fact that while the word sign is defined under Section
2(1) of the Act, the word subscribe is not defined either
in the Act or under the Rules. It also considered the
various dictionary definitions of the word subscribe with
reference to the argunents addressed on behalf of the
el ection petitioner. The Hi gh Court also noticed the
observations of this Court in regard to use of the words
subscribe and sign - found in the Act in the case of
Rattan Annol Singh & Anr. v. ~Atma Ram & Ors. (1955 1 SCR
481) and cane to the conclusion that there is no difference
in the two expressions in the context in which they are used
in the 'Statute.” Wile coming to this conclusion the High
Court al so noticed the use of the word subscribed found in
Section 33(1A) of the Act. W have carefully considered the
argunents addressed -in this behalf before us. It is true
that when the sang Statute uses two different words then
prima facie one has to construe that these different words
nust have been used to nmean differently. But then we wll
have to consider the context in which it is used. In the
present case, it is to be noted that these two words are
used wth reference to proposing a candi date at an el ection
contenplated under the Act. ~The word signis used wth
reference to proposing a candidate of a recognised party
candidate while the word subscribe is used for proposing

t he candi dat ure of a non-recognised political party
candi dat e. The argunent of the petitioner is that the
Legi sl ature has deliberately by a subsequent anendnent used
a different word in regard to the candidate & of an
unr ecogni sed political party to pr event frivol ous
candidature. It is also contended that apart from'using the
word subscribe the nunber of persons required to propose
such candidates was also increased to 10 under the 1996
Amendnent. By this it is argued that there is an-obligation
on the part of the proposer to apply his mnd as to  the
suitability of the candidate to contest in such elections
and the sane should not be done nechanically. The
petitioner has also placed reliance on the judgnent of this
Court in the case of Rattan Annpbl Singh (supra). W are not
inclined to accept this argunment also. As held by the High
Court, it is not for the first time in 1996 that the
Legislature wused this word subscribed in the Act. That
word was in existence in the Statute since the year 1975 in
Section 33(1A) of the Act which reads thus :-

(1A) Not wi t hst andi ng anyt hi ng cont ai ned in
sub-section (1), for election to the Legislative Assenbly of
Si kkim (deened to be the Legislative Assenbly of that State
duly constituted under the Constitution), the nomination
paper to be delivered to the returning officer shall be in
such form and nanner as nay be prescri bed:

Provided that the said nom nation paper shall be
subscribed by the candidate as assenting to the nonination
and

(a) in the case of a seat reserved for Sikkinese of
Bhuti a-Lepcha origin, also by at |least twenty electors of
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the constituency as proposers and twenty electors of the
constitutency as seconders; (b) in the case of a seat
reserved for Sanghas, also by at |least twenty electors of
the constituency as proposers and at |east twenty electors
of the constituency as seconders; (c) in the case of a seat
reserved for Sikkinmese of Nepali origin, by an elector of
the constituency as proposer: (enphasis supplied).

As per this sub-section, it is seen that in regard to
all the categories of seats enunerated in sub-clauses (a) to
(c), the nom nation papers will have to be subscribed by the
candidate as assenting to the nom nation paper and by the
proposers and seconders as such. Therefore, it is seen in
this Section that the Legislature uses the word subscri bed
both in regard to the candi date as well as the proposers and
seconders which woul d negative the distinction drawn by the
petitioner in regard to the use of the words subscribed
and signed in Section 33(1) and so also the |egislative
intent sought-to be incorporated by the petitioner. 1In the
context in which the word subscribed is used in Section
33(1A) shows that the Legislature did not intend to use this
word in any manner differently fromthe use of the word

si gned. Therefore, we are not inclinedto accept the
argunent of the petitioner that when the Legislature used
the word subscribed in Section 33(1) of ‘the Act, it

intended it to nean sonething nore than merely signing.

As stated above, the petitioner in support of the
above contention has relied on the following observations of
this Court in the case of Rattan Annobl Singh (supra):

The |earned counsel for the respondent anal ysed the
Act for us and pointed out that the word subscribe is only
used in Chapter | of Part V dealing with the Nom nati on of
Candidates while in every other place the word sign is
used. W do not know why this should be unless, as was
suggested by the learned Solicitor-General, the Legislature
wi shed to underline the fact that the proposer and seconder
are not nerely signing by way of attesting the candi dates
signature to the nomnation formbut are actually thensel ves
putting the man forward as a suitable candidate for election
and as a person for whomthey are prepared to vouch, also
that the candidates signature inports nore than a nere
vouching for the accuracy of the facts entered in the form
It inports assent to his nomination. W think the |[earned
Solicitor-General is probably right because (section 33
speaks of

a nomnation paper conpleted in the prescribed form
and subscribed by the candidate hinself as assenting to the
nom nati on. (enphasis supplied).

The above observations of this Court cannot be
accepted as a ratio laid dowmn. |In our opinion, it is only
an observation w thout |laying down the principle which the
petitioner is trying to deduce in his argunments. This view
of ours is clear fromthe follow ng further discussion of
this Court in the said case

Now i f subscribe can nean both signing, properly so
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called, and the placing of a mark (and it is clear that the
word can be used in both senses), then we feel that we nust
give effect to the general policy of the Act by drawing the
same distinction between signing and the making of a mark as
the Act itself does in the definition of "sign. It is true
the word "subscribe"” is not defined but it is equally clear
when the Act is read as a whole along with the formin the
second schedule, that subscribe can only be used in the
sense of nmaking a signature and as the Act tells us quite
clearly how the different types of signature are to be
made, we are bound to give effect toit. x x x (enphasis
suppl i ed).

For this reason also we agree with the finding of the
Hi gh Court that the expression subscribe in the proviso
cannot ~be read differently fromthe expression sign used
in Section 33, Therefore, this contention of the petitioner
is also rejected. For the reasons stated above, the appea
is dismssed with costs.




