http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 6
PETI TI ONER
SYED YOUSUF YARKHAN & ORS
Vs.
RESPONDENT:

SYED MOHAMVED YARKHAN & CRS

DATE OF JUDGVENT:
04/ 01/ 1967

BENCH
BACHAWAT, R. S.
BENCH
BACHAWAT, R. S.
WANCHOO, K. N.
SHELAT, J. M

Cl TATI O\
1967 AlR 1318 1967 SCR (2) 318

ACT:

Part B States (Laws) Act, 1951--Indian Limtation Act,
1908 extended to/ Hyderabad--Hyderabad Act Il of F1322
repeal ed- - Possession/ of Mislimwakf property situated in
Hyder abad lost in 1937--Suit for recovery filed in
1956- - Sui t whether ' filed wthin _time--Indian Act or
Hyderabad Act to apply--Effect of Indian Limtation Act, s.
30.

HEADNOTE
The Dargah Hazarat Habeeb Ali° Shah Saheb, a muslim wakf
had certain property in Hyderabad of which it was

di spossessed in 1937. The Hyderabad Limtation Act Il of
1322F did not apply to wakf properties ,and thus there was
no l[imtation under it for a 'suit for recovery of

such .property. On April 1, 1951 the Part B -States (Laws)
Act, 1951 canme into force and extended the Indian Limtation
Act,, 1908 to Hyderabad, :and the corresponding law in
Hyderabad accordingly stood repealed. By S. 30 the Indian
Act laid down that any suit for which the period  of
ation prescribed under the Indian Act, was shorter

than that prescribed in the State Act could be instituted
"within the period of two years next after the coming into
force of this Act in that Part B State or within the period
prescri bed for such suit by such corresponding | aw,
whi chever period expires first." In 1956 the nutawalli of
the aforesaid Dargah |land the Board of Mislim Endowrents
Hyderabad filed the present suit for 'recovery of the wakf
property. The trial court, on the footing that :the ' Indian
Limtation Act applied, dismssed the suit as time barred
under Art. 142. The High Court however held that the
application of the Indian Limtation Act, 1908 to the suit
woul d bar and confiscate the ,,existing cause of action for
the recovery of the suit property, as the Part B States
(Laws) Act while extending the Indian Limtation Act to
Hyderabad did not allow a reasonable tine to the plaintiffs
for enforcing 'the existing cause of action and consequently
the Indian Limtation Act could not affect the suit and the
suit was governed by the Hyderabad Limitation Act. Sonme of
the defendants appealed to this Court.

HELD : The trial court had rightly held the suit to be tine-

limt
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barred.
(i) The extension of the Indian Lintation Act, 1908 to
Hyderabad and the consequential change in |law prescribing
shorter period of limtation did not confi scate t he
exi sting cause of action and nmust be regarded as an
alteration in the law of procedure for its enforcenent.
Therefore the normal rule that the law of Ilimtation
applicable to the suit is the "lawin force at the date of
the institution of the suit nust apply. [321 C D
The period of limtation for the suit prescribed by the
Indian Limtation Act was shorter than the period prescribed
by the Hyderabad Act.. Therefore s. 30 of the Indian Act
enabl ed the plaintiffs toinstitute the suit within a period
of two years after April 1. 1951. The suit not having been
instituted within that period the plaintiffs could not avai
thensel ves of the benefit of s. 30. [321 D
(ii) The Board of Muslim Endowrents was not an agent of the
State Government by Virtue of any provision of the Mislim
Wakf Act, 1954 :anda suit instituted by it for the recovery
of wakf property was not a

319
suit by or on behalf of the State Government to which Art.
149 of the Indian Limtation Act, 1908 was applicable. [322
d
Tam in v. Hannafored. (1949)2 A E. R 327, and State Trading
Corporation of India Ltd. v. Comrercial Tax Oficer, AI.R
1963 S. C. 811, referred to.
Si nce the passing of the Religious Endowrents Act, 1963 the
Mutawal | i cannot be  regarded -as” a procurator of t he
CGovernment. A suit by himfor the recovery of wakf property
cannot be regarded as a suit on its behal f. [322 E-F]
Jewan Doss Sahoo v. Shah Kubeer-ood-Deen, 2 Mo. I.A 390
Shai kh  Laul Mahoned v. Lalla Brij Kishore, 17 @ Wekly
Reporter (Sutherland) 430 and Behari Lal & Sons. v. | Muhamad
Muttaki, I.L.R 20 All. 482, referred to.
On his appointnent the Mutawal i acquires no new right of
suit and his appoi ntment does not ‘give hima fresh /starting
point of limtation for the recovery of the property. [322
F-g
(iii) The contention that as limtationdid not run
under the Hyderabad Limitation Act, the date when the Indian
[imtation Act, 1908 cane into force in Hyderabad shoul d be
regarded as the starting point of limtation has no force.
Duri ng the currency of the Hyderabad Linitation Act
[imtation did not "run, but the Act did not change the date
of di spossession. That date was Septenber 20, 1937. For
the purpose of Art., 142 of the Indian Limtation Act, 1908
under which, the case fell, that date nust be regarded as
the starting point of limtation. [322 GH, 323 A B]

JUDGVENT:

ClVIL APPELLATE JURI SDI CATION : Civil Appeal No.760 of 1964.
Appeal by special |eave fromthe judgnent and decree dated
Decenmber 12, 1962 of the Andhra Pradesh H gh Court in C C C
Appeal No. 5 of 1960.

RV. Pillai and M M Kshatriya, for the appellants.

Daniel A Latifi and M | Khowaja, for the respondents.

The Judgrment of the Court was delivered by

Bachawat, J. This appeal arises out of a suit for the
recovery of possession of the house known as Sana Khana and
five tiled roons inside the conmpound of a dargah at
Kat al amandi, Hyder abad. The property belongs to Dargah
Hazarat Habbeeb Ali Shah Saheb. The dargah while in
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possessi on of the property was dispossessed by the
defendants |ong ago. Counsel for the plaintiffs conceded
before wus that the dargah was di spossessed of the property
on or about Septenmber 20, 1937, when the defendants filed
obj ecti ons in the course of «certain proceedings f or
enrol ment of the property as endowed property wunder the
Hyder abad Endownent Regul ati ons. Wiile the Hyder abad

Limtation Act Il of 1322 F was in force in Hyderabad, there
was no linmtation for a suit for recovery of a wakf
property. Section 29(c) of the Act applied to suits
relating to wakf. By wvirtue of s. 29(c), a suit for

recovery of a wakf property was outside the Act. On Apri
1, 1951,

320

the Part B States (Laws) Act.- 1951, cane into force and
extended the Indian Limtation Act 1908 to Hyderabad, and
the corresponding l'aw i n"force in Hyderabad stood repeal ed.
On February 3, 71956, the nmutawalli of the dargah and the
Board 'of /= Muslim Endowrents, ~ Hyderabad, instituted the
pr esent suit for recovery of the property from the
def endants. The suit was substantially a suit on behalf of
the wakf who while in possession of the property had been
di spossessed. On the-assunption that the Indian Limtation
Act, 1908 applies to the suit, prima facie the suit would be
governed by art. 142 of that Act and would be barred by
[imtation. The trial court dismissed the suit on the
ground that it was so barred. On appeal, the H gh Court of
Andhra Pradesh held that the suit ~was governed by the
Hyderabad Linitation Act and was not barred by " limtation.
On this finding the H gh Court decreed the suit. Sone of
the defendants now appeal to this Court by special |eave.
The Hi gh Court held that the application of the Indian
Limtation Act 1908 to the suit woul d bar and confiscate the
exi sting cause of action for the recovery of the suit
property, as the Part B States (Laws) Act while extending
the Indian Limtation Act to Hyderabad did not allow a
reasonable tine to the plaintiffs for enforcing the existing
cause of action and consequently the Indian Limtation Act
could not affect the suit and the suit was governed by the
Hyderabad Limtation Act. Now, the Part B States (Laws) Act
1951 was passed on February 22, 1951. The Act -cane into
force on April 1, 1951 by virtue of a notification of the
Central Government dated March 7, 1951 and published in the
gazette on March 10, 1915. It extended to the Part B States
the Indian Limtation Act 1908 as anended with the addition
of s. 30 which is in these terns:

" 30. Provision for States for ~which the
peri od prescribed is shorter t han t hat
prescribed by any |aw previously in force in.
a Part B State. Not wi t hst andi ng anyt hi ng
herein contained, any suit for which the
period of limtation prescribed by this Act is
shorter t han the period of [imtation
prescribed by any |aw corresponding to this
Act in force in a Part B State which is
repealed by the Part B States (Laws) Act,
1951, nmay be instituted within the period of
two years next after the conming into force of
this Act in that Part B States or within the
period prescribed for such suit by such
corresponding |aw, whichever period expires
first."

Section 30 should be construed liberally considering that it
is intended to alleviate hardship consequential on the
introduction’” of a shorter period of limtation. Ex-facie,
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S. 30 applies to a suit for which the period of limtation
prescribed by the Indian Linmtation Act 1908 is shorter than
the period of linmtation prescribed

321
by the corresponding law in force in the Part B State. Now,
the Hyderabad Limtation Act did not apply to a suit for
recovery of possession of a wakf property. The result was
that wunder the corresponding lawin force in Hyderabad,
there was no limtation for such a suit. |In other words,
the period of limtation prescribed for the suit by the
corresponding law in Hyderabad was an wunlinmited period.
Article 142 of the Indian Limtation Act 1908 applies to a
suit for recovery of possession of the wakf property. As it
prescri bes a shorter period of Ilimtation for t he
institution of the suit, s. 30 enabled the plaintiffs to
institute the suit within a period of two years after Apri
1, 1951. The Part B States (Laws) Act 1951 while extending
the Indian Limtation Act 1908 to Hyderabad thus all owed the
plaintiffs reasonable tine to institute the suit for
recovery - of the property. The extension of the Indian
Limtation Act 1908 to Hyderabad -'and the consequentia
change in |l aw prescribing a shorter period of limtation did
not confiscate the existing cause of action and nust be
regarded as an alteration in the |aw of procedure for its
enforcenent. W nust, therefore, apply the nornmal rule that
the law of limtation applicable to the suit is the law in
force at the date of the institution of the suit. The suit
is, therefore, governed by the Indian Limtation Act 1908.
The plaintiffs didnot institute the suit within two vyears
after April 1, 1951. They cannot therefore avail thensel ves
of the benefit of s. 30.
Counsel submitted that the present suit was a suit by or on
behal f of the State Governnent and was therefore governed by
art. 149 of the Indian Limitation Act 1908. He subnitted
that the Board of Mislim Endowrents, Hyderabad, which
according to himwas the Board of Wakfs constituted under
the Mislim Wakfs Act 1954, was an agent of the Centra

CGover nrent . By s. 9(2) of the MuslimWakfs Act, 1954, the
Board of Wakfs is a body corporate and by s. 15 of thi's Act,
t he Boar d is vested with the ri ght of gener a

superintendence of wakfs and is enmpowered to take rmeasures
for the recovery of the |ost properties of any wakf and to
initiate and defend suits and proceedi ngs relating to wakfs:
Counsel submitted that a corporation nmay be an agent of the
State Governnment, and in support of this contention relied
upon Halsbury’s Laws of England, 3rd Ed., Vol. 9, " p. 10-
Tam in v. Hannaford(1), and the observations of Shah, J. in
State Tradi ng Corporation of India Limted v. The Commrercia

Tax Oficer(2). He submtted that the State Government/ has
del egated its functions of superintendence over wakfs to the
Board of Wakfs and the Board should therefore be regarded as
an agent of the State Government. W are unable to accept
this contention. By the Religious Endowrents Act 1863, the
CGover nient di vest ed itself of the managemnent and
superintendence of religious endowrents which was vested in

(1) [1949] 2 AIl E. R 327.

(2) A 1.R 1963 S.C. 811, 849, 850, paras. 115-117.

MLSup. C. 1167-7
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it under Reg. 19 of 1810 and Regulation 7 of 1817. The
Board of Wakfs though subject to the control of the State
Covernment, is a statutory corporation and is vested wth
statutory powers, functions and duties. The Board has power
to hold property and is in control of the wakf fund (ss. 9
and 48). The State Governnent has no concern wth the
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property vested in the Board save during the period of
supersession of the Board under s. 64. Nor is the State
CGovernment liable for any expenditure incurred by the Board
in connection with the adm nistration under the Act (S. 54).
The Board of Wakfs is not discharging a governmenta
function. The Act nowhere says that the Board would act as

the agent of the State Governnent. It rather indicates that
the Board is not the agent of the Governnent and the
CGovernment is not responsible for its acts. We nust,

therefore, hold that the Board of Wakfs is not an agent of
the State Governnment and a suit instituted by it for the
recovery of a wakf property is not a suit by or on behal f of
the State Governnent.

Counsel next submtted that the nutawalli is the agent of
the State Government and that in any event the limtation
for a suit by the nmutawalli starts on the date of his
appoi nt nent . I n support of this contention counsel relied

upon the decision in-Jewn Doss Sahoo v. Shah Kubeer-ood _
Deen, (1) 'where the Privy Council held that under the |aw
then in force it was the duty of the Government to protect
endowrents and the mutawal I'i in that case was the procurator
of the Governnent and his right to sue arose on his being
appointed nutawalli. ~ This ruling of the Privy Council was
gi ven under Regul ation 19 of 1810. Since the passing of the
Rel i gi ous Endowrents ~Act 1863, the nutawalli cannot be
regarded as a procurator of the Governnent. He is not
appointed by the Governnment, nor -does he nanage t he
endowrent on its behalf and a suit by himfor the recovery
of the wakf property cannot now be regarded as a suit on its
behal f, see Shai kh Laul Mahomed v. Lalla Brij Kishore (2)
and Behari Lal & Os. v. Mihammad Muttaki(3). If the wakf
while in possession of its property is dispossessed, it has
an imrediate right to sue for recovery of the property and
the limtation for the suit begins to run. On hi s
appoi ntnent, the nutawalli acquires no new right of suit and
hi s appoi nt ment does not give hima fresh starting point of
limtation for the recovery of the property. The 'suit,
therefore, is not by or on behalf of the State Governnent
and art. 149 has no application. The suit is governed by
art. 142. The date of dispossession of the wakf “is the
starting point of linmtation under this article. It was
suggested that as limtation did not run under the Hyderabad
Limtation Act, the date when the Indian Linmtation Act 1908
cane into force in Hyderabad should be regarded as the
starting point of limtation. This suggestion has no force.
During the currency of the Hydera-

(1) 2 Mwo.1.A 390 at p.222

(2) 17 Weekly Reporter (Sutherland) 430.

(3). I.L.R 20 Al 482, 488.
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bad Limtation Act, Iimtation did not run but the Act did
not change the date of dispossession. That date was

Septenmber 20, 1937. For the purposes of art. 142 of the
Indian Limtation Act 1908, that date nmust be regarded as
the starting point of linmtation

We nay now briefly notice two contentions based on ss.14 and
15 of the Indian Limtation Act, 1908 On August 13, 1941 the
defendants instituted a suit for a declaration of there
title to the property and obtai ned an injunction restraining
the enrol ment of the property in the Book of Endownent. On
March 10, 1942, the suit was dismssed. On May 18, 1942,
the property was enrolled in the Book of Endowrent. On My
21, 1942, sumary proceedings for the recovery of the
property by the dargah were started under s. 14 of the
Hyderabad Endowrent Regulation before the Addl. Chi ef
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Judge, City Civil. Court, Hyderabad at the instance of the
Director, Ecclesiastical Departnent of the Governnent of
Hyder abad. On June 20, 1942, the defendants filed in the
H gh Court an appeal fromthe decree disnmissing their suit
and obtained an interim injunction restraining their
eviction fromthe property. On July 25, 1942, the interim
i njunction was nmade absolute. By an order dated February
14, 1942, the Addl. Chief Judge consigned the records of
the proceeding under s. 14 to the record roomand directed
that action would be taken after the di sposal of the case in
the Hi gh Court. On Cctober 15, 1945 the Hi gh Court all owed
the appeal and remanded the suit to the trial court for
di sposal according to llaw, On August 28, 1948, the tria

court dism ssed the suit. On Septenber 21, 1955, an appea

filed by the defendants fromthis decree was disnissed On
these facts, it was contended before the H gh Court that in
view of s. 15 of the Indian Limtation Act 1908, in
conputing the period of Iimtation prescribed for the suit,

the plaintiffs were entitled to exclude the period of tine
during which ejectment of the defendants in the proceeding
under s. 14 of the Hyderabad Endowrent Regul ati on had been
stayed by the order of -injunction. The Hi gh Court rightly
pointed out that there was no injunction restraining the
institution of the present suit, and the plaintiffs were not
entitled to any /exclusion of time wunder s. 15. Thi s
contention is no longer pressed. |In this Court however for
the first tine counsel sought to argue that under s. 14 of
the Indian Limtation Act 1908 the plaintiffs were entitled
to the exclusion of the entire period from My 21, 1942
during which the summary proceedi ng under the . Hyderabad
Endownent Regul ation was pending. The contention based on
s. 14 raises mxed questions of |law and fact. It  was not
raised in the courts below There is nonmention of this
contention even in the petition for special |eave to appea

or in the statement of case. W think that the plaintiffs
ought not to be allowed to raise this contention in this
Court for the first tine. Counsel submitted that the
plaintiffs are entitled to revive and continue the
proceedi ng under s. 14 of the Hyderabad
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Endowrent Regul ation. W do not know whet her that procceed-
ing is still pending. The question whether the plaintiffs

are entitled to revive and continue that proceedi ng~ under
the laws now in force does not arise for consideration in
this case and we express no opinion onit. ~All we need say
is that our decision in this appeal will 'not affect the
right, if any, of the plaintiffs to. revive and continue the
pr oceedi ng.

As the suit was instituted nore than 12 years after the date
of dispossession,. it is barred by Iimtation and nust be
di smissed. The trial court rightly dismssed the suit. The
H gh Court was in error in reversing this decree.

In the result the appeal is allowed. The decree of the High
Court is set aside and the decree of the trial court is

restored. The suit is dism ssed. There will be no order as
the costs of this appeal
G C

Appeal al | owed.
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