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Indian Income-tax Act (Xl of 1922), ss. 30, 33, 34, 66 (1)
and (2)-Order of Appellate Tribunal directing |ncone-tax
Oficer to allow certain deductions--Inconme-tax Oficer
adding certain other itens in conputing inconme-Appeal to
Appel | ate Assistant Comi ssioner--Mintainability-Order of
Appel late Tribunal under inherent powers directing |ncome-
tax Officer to revise his order-Conpetency of reference.

HEADNOTE:

By an order dated August 20, 1943, the Appellate Tribuna
directed that certain deductions clainmed by the ~assessee
should be allowed. The matter came back to the -1Incone-tax
O ficer and he nmade an order on Septenber 26, 1945, but did
not issue any fresh notice of demand. The assessee appeal ed
to the Appellate Assistant Conm ssioner conplaining that in
his order of Septenber 26, the Inconme-tax Oficer had
wongly included a sumof Rs. 13,000
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as unassessed foreign income of earlier years. The
Appel |l ate Assistant Conmissioner held that the order of
Septenber 26 was not appeal able. The assessee, therefore,
made a m scel | aneous application to the Appellate Tribunal
which held that the Inconetax Oficer acted wongly in
including the sumof Rs. 13,000 at that stage and directed
the | ncone-t ax Oficer to revise his conput ati on
accordi ngly. The Commi ssioner of |Incone-tax, being of
opinion that the Appellate Tribunal had no jurisdiction to
entertain or nmake such order on a miscellaneous application
applied for a reference to the H gh Court under s. 66 (1) of
the I ncone-tax Act. The Tribunal referred certain questions
and the High Court directed the Tribunal to refer certain
other questions also but when the references cane on for
bearing the H gh Court held that the references were
i ncompetent. The Conmi ssioner of |nconmetax appealed to the
Supreme Court with the | eave of the Hi gh Court
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Held, (i) that in carrying out the directions of the
--Tribunal and in passing the order of Septenber 26, 1945,
the Income-tax O ficer cannot be regarded as having acted
under s. 23 or s. 27 of the Act and no appeal lay from his
order wunder s. 30 (1). The order nade by the Appellate
Assi stant Conmi ssioner was not therefore an order under a.
31 (3) and no further appeal lay to the Appellate Tribuna
under s. 33 (1) so as to enable the Tribunal to nake an
order under s. 33 (4) and us there was no order under a. 33
(4), no question of |aw can be said to arise out of an order
under s. 33 (4) and there can be no valid reference under s.
66 (1) or s. 66 (2);

(ii) even assuming that the order of the Incone-tax O ficer
dat ed Septenber 26, 1945, was an order under a. 23 or s. 27
and as such appeal able, the order nade by the Appellate
Assi stant Conmi ssioner declining to entertain the appeal was
not an order under any of the sub-sections of a. 31 and no
appeal ~lTay therefromto the Appellate Tribunal under s. 33
(1) and there could be no order of the Appellate Tribuna
under s.. 34 (1). The order of ‘the Appellate Tribuna
correcting the order of the Income-tax Oficer and directing
that the sumof Rs. 13,541 should not be included cannot be
regarded in any event as an order under s. 33 (4) so as to
attract the operation-of s. 66 (1) or (2).

JUDGVENT:
ClVIL APPELLATE JURI'SDI CTI ON: Civil Appeals Nos. 10 and 10-A
of 1952. Appeal fromthe Judgment and Order dated 11lth
January, 1950, of the High Court of Judicature at Madras in
Cases Referred Nos. 80 of 1946 and 38 of 1948
M C. Setalvad, Attorney-Ceneral for India, (G N Josh
and P. A Mehta, with him for the appellant.
S. Krishnamachariar for the respondent.
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1952. Decenber22. The Judgnent of the Court was delivered
by
DAS J.-These two consol i dated appeals are directed against
the Judgnent and order nade- on January 11, 1950) by the
Hi gh Court of Judicature at Madras in References No. 80  of
1946 and No. 38 of 1948 under section 66 —of the |ndian
I ncome-tax Act whereby the High Court relying on its earlier
deci sion in Conm ssioner of |Income-tax, Madras v. B. Rm M
Sm  Sevugan alias Mani ckavasagam Chettiar (1) held that the
references were inconpetent and accordingly refused to
answer the questions raised therein. The facts are shortly
as follows.
The respondent who is a Nattukotai Chettiar. had, his
headquarters at Karaikudi in India and also carried on his
noney-1| endi ng business at branches at Maubin, Kual al unpur
and Singapore. He also had income fromproperties at Maubin
and Singapore. For the assessnent year 1941-42 the I ncome-
tax Oficer calculated the assessee’s accrued foreign incone
-as Rs. 29,403 at Maubin, Rs. 27,731 at Kual al unpur and Rs.
34,584 at Singapore, in all Rs. 91,718. After deducting out
of this amobunt Rs. 4,500 all owed under -the 3rd proviso to
section 4 (1) of the Act, the Incone-tax Oficer conputed
the total assessable foreign incone at Rs. 87,218. Qut of
the total remttances of Rs. 84,352 the Incone-tax Oficer
allocated Rs. 7,900 to the accrued incone of Maubin and Rs.
62,315 to those of Kualalunmpur and Singapore and the-
bal ance of Rs. 14,137 to the taxed incone of earlier years.
The I nconme-tax O ficer disallowed the claimof the assessee
to deductions under several heads. On the basis of the
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total foreign- income of Rs. 67,218 and incone from other
sources the Inconmetax Oficer calculated Rs. 23,266-8-0 to
be due by the assessee on account of inconme-tax, super-tax
and surcharges thereon and by his assessnment order dated
January 31, 1942, made this amount payable on or Dbefore
February 25, 1942. The assessee preferred an

(1) [21948] 16 |I.T.R 59; (1948) 1 ML.J. 157; A l.R 1948
Mad, 418
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appeal to the Appellate Assistant Commsi oner against the
di sal | owance of the several items of his claim including
the claimfor replantati on expenses anounting to$498i ncurred
at Kual al unpur and a bad debt of $ 15,472 at Singapore. The
Appel | ate Assi stant Comm ssioner by his order dated May 25,
1942, allowed sonme of the several objections but disallowed
the itens of replantation expenses and ba' debt and reduced
the assessnent to Rs. 22,548.- The assessee took further
appeal bef ore the appel | at e Tri bunal agai nst the
di sal | owance of the several  claims by the Appel | ate
Assi stant'. _Conm ssioner including the two itens nentioned
above. The Appellate Tribunal by its order dated August 20,

1943, held that the replantation expenses "will be allowed
to the appellant as expenses." As regards the bad debt the
Tribunal held that it was pernmssible and that "t he
deduction «clained 'will, therefore, be allowed." The result

was that the appeal was partly all owed.

The matter came @ back before the Incone-tax Oficer on
Sept enmber 26, 1945. Deducting Rs. 778 on account of
repl antati on expenses the Kual al unpur income was reduced to
Rs. 26,953 and after deducting Rs. 24,175 on-account of the
bad debt the Singapore income came dowmm to Rs.. 10, 409.
These two reduced anpunts together withRs. 29,403 being the
i ncomre ' from Maubin made up the total accrued i ncome of Rs.
66, 765. Qut of this anbunt Rs. 4,500 was deducted on
account of wunremtted profits-of Maubin under the 3rd
proviso to section 4(1) of the Act, leaving a bal ance of Rs.
62, 265. Qut of the remttances the Incone-tax/ Oficer
allocated Rs. 7,000 towards the accrued i ncome of Rs. 29,403
from Maubi n and Rs. 37,362 agai nst the totarl accrued i ncone
of Kual al unpur and Singapore. He also-allocated Rs.” 24,549
as remttances out of assessed profits of previous years,
| eaving a bal ance of Rs. 13,541. This anpunt the |ncone-tax
Oficer considered as remttances out of earlier ~years’
unassessed incone and held it to be asses.-able to tax.
After adding Rs. 13,541 to Rs. 62,265 being the net accrued
i ncomre of the year
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from Maubin, Kualalumpur and Singapore, thel Incone-tax
Oficer arrived at the total foreign income of Rs. 75,806.
On the basis of this foreign- incone together w th /other
incone the Incone-tax Officer. recalculated the anmpunt of
i ncome-t ax, super tax and surcharges thereon at Rs.
22,802-6-0 and after giving credit for <certain anounts,
found Rs. 21,211-14-0 as the bal ance due which by his order
dated Septenber 26, 1945, was nade payable in equal noiety
on or before Septenber 30, 1947, and March 31, 1948. He,
however, did not issue any notice of denand under section 29
of the Act.

Being aggrieved by the inclusion of Rs. 13,541 as the
al | eged unassessed foreign income of earlier years renmtted
to India during the year of account the assessee preferred
an appeal before the Appellate Assistant Conm ssioner. The
Appel | ate Assi stant Comm ssioner was not satisfied that the
assessee had any right of appeal under section 30 of the Act
for there had been no assessment under section 23 and no
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notice of demand had been served on the assessee under
section 29 of the Act. Accordingly the Appellate Assistant
Conmi ssi oner by his order dated Novenmber 19, 1945, declined
to adnit the appeal. He, however, expressed the view that
t he assessee’'s renmedy nmight lie in a m scel | aneous
application to the Tribunal conplaining that the |ncone-tax
Oficer had either m sconstrued or had not given effect to
the order of the Appellate Tribunal

The assessee then brought a niscellaneous application to the
Appel late Tribunal. The Appellate Tribunal held that the.
finding of the Incone-tax Officer that the sumof Rs. 13,541
was to be assessed as untaxed profits of earlier vyears
remtted to India in the accounting year did not arise in
the course of giving effect to the Appellate Tribunal’'s
order and by its order dated February 20, 1946, cancelled
that finding and directed the Inconme-tax Officer to revise
the conputati on accordingly.

The | ast mentioned  order having been served on the
Comm ssi oner of |ncome-tax, Madras, on March 8,
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1946, the latter on May 1, 1946, nmade an application before
the Appellate Tribunal under section 66(1) of the Act -and
prayed that three questions formulated by him in his
petition should be referred to the Hgh court. The
contention was thatt the Appellate Tribunal had no
jurisdiction in lawto entertain, consider and pass the
order which it did on the m scell aneous application seeing
that it was neither an appeal under section 33 of the
I ncome-tax Act nor could it be regarded as a  rectification
under section 35 of any m stake committed by the Bench. The
Appel late Tribunal took the view that although no  specific
provi sion was nade in the Act by which it coul'd give effect
to its order or explain any anbiguity in such an order by a
later order in any m scellaneous application filed by any
party, such power, nevertheless’, was inherent in" the
Tribunal. The Tribunal accordingly thought that a point of
| aw did arise and on August 23, 1946, referred the follow ng
qguestion to the H gh Court, nanely:--

"Whether in the facts and circunmstances of this case the
order of the Bench dated 20th February, 1946, "in the
m scel | aneous application is an appropriate order and is
legally valid and passed within the jurisdiction and bi ndi ng
on the Incone-tax O ficer."

The Tribunal declined to refer the ot her guestions
formulated by the Conmi ssioner. This reference cane to be
nunbered as Case Referred No. 80 of 1946. It appears that
pursuant to an order made by the H gh GCourt on March
30,1948, on the application of the Conm ssioner of I|ncome-
tax under section 66 (2) of the Act the Tribunal referred
the follow ng question to the H gh Court: -

" 1If the answer to the question already referred to the Hi gh
Court by the order of the Appellate Tribunal dated 23rd
August, 1946, is in the affirmative,, whether, in the
ci rcunst ances and on the facts of the case, the
reconmputati on nade by the Income-tax O ficer pursuant to the
deci sion of the Appellate
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Tribunal in R A A No. 53 (Madras) of 1942-43 was valid and
correct."”

The Appellate Tribunal made this further reference on July
19, 1948, which canme to be nunbered as Case Referred No. 38
of 1948.

The two referred cases came up for consideration before a
Bench of the Madras High Court and it was held that the
ref erence under section 66(1) was inconpetent in view of the
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earlier decision of that Court mentioned above which they
felt to be binding on them and accordingly the Bench
declined to answer the questions. The Conmmi ssi oner of
Incometax thereafter applied for and obtained leave to
appeal to this Court fromthe decisions in both the
ref erences and obtai ned such | eave on his undertaking to pay
the costs of the assessee in any event. The two appeals
were thereafter consolidated and have come up before us for
final disposal

Section 66-A (2) gives to the aggrieved party a right of
appeal to this Court from any judgnent of the Hi gh Court
delivered on a reference made under section 66 in any case
which the High Court certifies to be a fit one for appeal to
this Court. Section 66, (5) provides that the High Court
upon the hearing of any such case referred to it wunder
section 66(1) and (2) shall. decide the questions of |aw
rai sed thereby and shall deliver its judgnent t her eon
containing the grounds on which such decision is founded.
During the opening of the case by the |earned Attorney-
CGeneral ~a question arose as to whether the sinmple refusal of
the H gh Court to bear the case on the ground that the
reference was inconpetent was a decision and judgnment such
as is contenplated by section 66(5) of the Act from which
alone a right of ‘appeal to this Court is given. Vi | e
mai ntai ning that /the- decision and judgnent of the WMadras
H gh Court fell within the nmeaning of ~ section 66(5) the
| earned Attorney-General for greater safety asked that the
appeal may be treated as one on special |eave granted by
this Court under ‘article 136 of ~the Constitution. The
| ear ned Advocate appearing for the
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assessee respondent did not object to this prayer and
accordingly we gave |leave to the appellant under article

136 and treated this appeal as one filed pursuant to such
| eave. In the circunstances it is not necessary for us to
express any opinion on the appeal ability of the order of the
Hi gh Court under section 66-A of the Act.

The |learned Attorney-General contends that the  decision
relied on by the Hi gh Court has no application to the facts
of the present case. |In that case the Tribunal by its order
dated July 11, 1944, allowed an appeal from the  Appellate
Assi stant Comm ssi oner and cancell ed the assessnent which it
hel d to be illegal. This order was served on t he
Conmi ssioner shortly thereafter. On CQctober 5, 1944,  an
application was mnade to the Tribunal by the  |Incone-tax
O ficer under section 35 to correct a statenent contained in
the statement of facts in the order. Mre than 60 days
after the date of the service on himof the order of  July
11, 1944, to wit on COctober 7, 1944, the Conm ssioner / nade
an application under section 66 (1) of the Act requiring the
Tribunal to refer to the High Court the question as to the
correctness of its decision enbodied in the order of July
11, 1944. Both the applications were disposed of on the
same day, nanely, January 17, 1945, when the application for
rectification was granted and a case was stated for the
opi nion of the Court as prayed. Section 66 (1) requires the
application to be made within 60 days of the date on which
the applicant is served with notice of an order under sub-
section (4) of section 33. It was held that the granting of
an application for rectification wunder section 35 and
correcting the error in the order was not an order under
section 33 (4) and, therefore, was not one in respect of
whi ch section 66 (1) pernmitted a case to be stated. It was
further held that if the Appellate Tribunal inproperly or
incorrectly made a reference in violation of the provisions
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of the statute, the H gh Court was capable of entertaining

an objection to the statement of the case and that, if it
canp to the
471

conclusion that the case should not have been stated, the
H gh Court was not conpelled to express an opinion upon the
gquestion referred. in the case before us there is no
guestion that the present application was not nmade wthin
time, but the contention is that section 66 (1) only
contenpl ates an application for a reference of a question of
law arising out of " such order” which clearly means an
order nmade under section 33 (4), _and, therefore, if there
is no valid order under that section no question of law can
be said to arise out of "such order" and consequently the
Appel late Tribunal can have on jurisdiction to nmmke any
reference to the Hi gh Court under section 66(1). Section 66
(2) provides that if on any application being made under
sub-section (1) the Appellate Tribunal refuses to state the
case on /the ground that no question of law arises, the
assessee or-the Comm ssioner nmay, within the tine specified
therein, apply to the H gh Court and the H gh Court may, if
it is not satisfied of the correctness of the decision of
the Appellate Tribunal, require the Appellate Tribunal to
state the case and to refer it. The jurisdiction given to
the High Court under this sub-section is conditional on an
application wunder sub-section (1) being refused by the-

Appel l ate Tribunal . This clearly presupposes that the
application wunder  sub-section (1) was otherwise a wvalid
appl i cati on. If, ‘therefore, _an application under sub-

section (1) was not well foundedin that there was no order
which could properly be said to be an order ~under sub-
section (4) of section 33 then the refusal of the Appellate
Tribunal to state a case on such nisconceived application on

the ground that no question of lawarises will not authorise
the High Court, on an application under sub-section (2) of
section 66, to direct the Tribunal to state a case. The

jurisdiction of the Tribunal and of the Hgh Court is
conditional on there being an order by the ‘Appellate
Tribunal which may be said to be one under section 33 (4)
and a question of law arising out of such an order. The
only question for our consideration, therefore, is whether
in this case any question
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of law arose out of an order which can properly be said to
have been made by the Appellate Tribunal under ~sub-section
(4) of section 33, for if it did not, then the Appellate
Tri bunal -would have no jurisdiction under sub-section (1)
of section 66 to refer a case, nor would the Hgh Court have
jurisdiction under sub-section (2) of that section to direct
the Tribunal to do so.

It was at one stage suggested by the | earned AttorneyGenera
that we should in the first instance renmit the matter - to
the Hi gh Court for their decision on this question but as
the question is one of |aw depending on the construction of
the rel evant sections of the Act it will save tine if it is
deci ded by us here and now. It is not disputed that we have
the power, on the hearing of this appeal, to decide this
guesti on.

It wll be recalled that when on 19th Novenber, 1945, the
Appel |l ate Assistant Conm ssioner declined to admt the
appeal , the assessee did not prefer any appeal but only made
a mscellaneous application before the Appellate Tribunal
There is no provision in the Act permtting such an
application. Indeed, in the statement of the case the
Appel l ate Tribunal states that in ent ert ai ni ng t hat
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application and correcting theerror of the | ncone-t ax
Oficer it acted in exercise ofwhat it regarded as its
i nherent powers. There being no appeal under section 33 (1)
and the order having been made in exercise of its supposed
i nher ent jurisdiction., the order cannot possibly be
regarded as one under section 33 (4) and there being no
order under section 33 (4) there could be no reference under
section 66 (1) or (2) and the appellate Court properly
refused to entertain it.

The | earned Attorney-Ceneral submits that this Court should
not take such a narrow and technical view but should treat
that mscellaneous application as really an appeal under
section 33. Turning now to section 33 we find that any
assessee objecting to an order passed by an Appellate
Assi stant Conmi ssi onerunder. section 28 or section 31 nmay
appeal to the Appellate Tribunal within the time specified
in

478

sub-section (1) which tinme, however, may be extended by the
Tri bunal ‘under sub-section (2A). Under sub-section (4) the
Appel | ate Tribunal is given power, after giving both parties
to. the appeal an opportunity to be heard, to pass such
order thereon as it thinks fit. It is thus clear that the
Appel l ate Tribunal ‘can nake an order under section 33 (4)
only on an appeal froman order passed by the Appellate
Assi stant Conmi ssi oner under section 28 or section 31. |If,
therefore, there is no order which may properly be said to
have been nade by the Appellate Assistant Conmissioner under
section 28 or section 31 then there can be no appeal under
section 33 (1) and consequently there can be no order under
section 33 (4). Section 28 is not relevant for our present
purpose. Section 30 provides for filing of appeals ' against
assessnments mmde under the Act. Sub-section (1) of that
section prescribes the different decisions against which an
appeal will lie. Sub-section (2) prescribes the tine within
whi ch the appeal is to be filed. Subsection (3) prescribes
the form in which the appeal isto be nmde.. Then cones
section 31 which gives power to the Appellate Assistant
Conmi ssioner to hear and dispose of such appeal. Sub-
section (3) of section 31 enmpowers the Appellate Assistant
Conmi ssi oner in disposing of an appeal under section 30 to
make one or other order under one or other of the severa
clauses of that’ sub-section. It is, therefore, clear that
in order that the Appellate Assistant Conm ssioner nay
exercise his jurisdiction and nake an order-under section 3
1, there nust be an appeal as contenplated by section 30.
The | earned AttorneyGeneral only relies on the opening part
of sub-section (1) of section 30 and contends that the
appeal before the Appellate Assistant Comm ssioner was ‘with
respect to the ampunt of income assessed under section 23 or
section 27. It will be recalled that the Appellate Tribuna
held that the two sunms clainmed by the assessee would be
allowed to himand concluded by saying that the appeal was

partly allowed. - The power of the Appellate Tribunal under
section 33(4)
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is indeed wide, for on an appeal properly before it, it can
make such order as it thinks fit. Therefore, it be order

made by the Appellate Tribunal in this case on August 20,
1943, nust be read and construed as a direction to the
Income-tax O ficer to carry out the directions by allow ng
the two deductions in question. Wen the natter again cane
before the Incone-tax Officer his function was only to carry
out the order of the Appellate Tribunal. He could not
ot herwi se reopen the assessnent already nade by him under
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section 23. Therefore, in carrying out the directions of
the Tribunal and in doing what be aid on Septenber 26, 1945,
the Income-tax O ficer cannot be regarded as having acted
under section 23 or section 27 of the Act and that being the
position no appeal lay fromthat order of the |Incone-tax
O ficer under section 30 (1) of the Act, | The result of it
was that there was no proper appeal before the Appellate
Assi stant Conmi ssi oner such as is contenplated by section 30
(1) and, therefore, the order nade by the Appel | ate
Assi stant Conmi ssi oner cannot be regarded as an order made
by himunder section 31 (3), for an order under section 31
(3) can only be made in disposing of an appeal properly’
filed wunder section 30, and consequently no further appea
lay to the Appellate Tribunal under section, 33 (1) so as to
enabl e the Appellate Tribunal to nake an order under sub-
section (4) of that section. . In the premi ses, there being
no order which may properly be said to have been made under
section 33 (4), no question of llaw can be said to arise out
of an order nmade under section 33 (4) and consequently there
can be no valid reference under section 66, subsection (1)
or sub-section (2). If, therefore, the reference was
i nconpetent for want of jurisdiction both under section 66
(1) or section 66 (2) surely the H gh Court could decline to
entertain it as it did.

Even if the order dated Septenber 26, 1945, nade by the
I ncome-tax O ficer after the nmatter cane back to himto give
effect to the decisions of the Appellate Tribunal be
regarded as an order nade by hi munder

475

section 23 or section 27 and -as such appeal able under
section 30 (1) then the order nmde by the Appellate
Assi stant Conm ssi oner on Novenber 19, 1946,  declining to
adnmt the appeal clearly ambunted to a refusal on his part
to exercise the jurisdiction vested in himby law. An order
thus founded on an error as  to his jurisdiction way
conceivably be corrected by appropriate proceedi ngs but it
cannot certainly be regarded as such an order as is/ contem
plated by any of the sub-sections of section 31. Such an
order not coming within the purview of section 28 or section
31, no, appeal lay therefromto the Appellate Tribunal under
section 33 (1) and if no such appeal properly cane before
the Appellate Tribunal it could not properly make an order
under section 33 (4) and if there was no order under section
33 (4) there could be no reference under section 66, sub-
section (1) or sub-section (2). It follows, therefore, that
the order of the Appellate Tribunal correcting the order of
the I ncone-tax Officer directing that the sumof Rs. 13,541
shoul d not be included in the assessnment cannot be regarded
as an order passed by the Appellate Tribunal under section
33 (4) so as to attract the operation of section 66.

The | earned Attorney-Ceneral urged that having under section
66 (2) of the Act directed the Appellate Tribunal to state a
case the High Court could not afterwards refuse to answer
the question thus referred to it. Wether the H gh Court
was so precluded or not requires no decision on this occa-
sion, for even conceding but ;not deciding that the High
Court was so precluded, this Court, at any rate, can surely
entertain the question of the conpetency of the reference.
The result, therefore, is that we dismss these appeals with
costs.

Appeal s di sm ssed

Agent for the appellant: G H Rajadhyaksha.

Agent for the respondent: M S. K. Aiyangar

62

476




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 9




