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W TH
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S.B. SINHA, J.

1. Leave granted.

2. Respondents herein were Laboratory Assistants in the Governnent
H gh School s. They were appointed on or about 24.1.1992 to the said posts.
They worked in the post of Teacher G ade-Il11 from 13.10.1997.

3. The Raj asthan Public Service Conm ssion (for short as
"Conmm ssion") issued an advertisenent on or about 7.3.2002 for the posts
of Headnmaster of Secondary School's. The mnimum qualification and other
conditions laid down therefor in terns of Rajasthan Educational Service
Rul es, 1970 are as under
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[1a

Headnast ers

, Sec. Schoo

for boys

50% by

di rect

recruitnent

and 50% by
pronoti on

1(a) Bachelor’s
degree or diplom in
education

(b) Experience of
teachi ng Hi gh/Jr.
HSS/Hr. Sec. C ass
for 5 years or
experi ence of
administrative
charge of Mddle
School s for 4 years
and of teaching

Hi gh/ Jr. HSS/ Hr.
Sec. classes for 3
years

OR

Five years’

experi ence on the
posts of Teachers
G ade Il or above
under any of the
Sections C, D, E and
F of the Schedul e
appended to the

Raj ast han

Educati ona

Subordi nate Service
Rul es, 1971]

Note \026 1. Degree or
Diplona referred to
above shall be of a
Uni versity
establ i shed by Law

in India or of

foreign University
recogni sed as
equi val ent hereto by

t he CGover nment
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RTS/ BSTC/ School s

will be deened as

equi valent to

teaching in High/Jr.
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Cl asses.
Teacher’s

in grade 11
in Section

C, D E and

F of the
Schedul e
appended
1.(a) Bachel ors
Degree with a
degree or

di pl oma in
Educati on

(b) Experience
of teaching

Hi gh/ Jr. Hr.
Sec. / Hi gher
Sec./cl asses for
5 years or
experi ence of
Admi ni strative
char ge of

M ddl e School s
for 4 years and
of teaching

H gh/Jr. Hr.
Sec./Hr. Sec.

cl asses for 3
years

OR

Qualifications
prescribed in
1(a) of colum
4 and shoul d
have been
exenpt ed by

the Board of
Sec. Educati on,
Raj ast han from
possessi ng of
qualifications
prescribed in
sub-rule (1) (b)
in regard to the
nunber of

years

33 years

4. Inter alia on the prem se that the respondents did not fulfil the
requisite eligibility criteria contained in the said rules, their cases for
recruitnment to the posts of Headnmaster of the secondary school s were not
consi dered by the Conmi ssion.

5. I ndi sputably, in ternms of the said Rules, 50% of the post of Head
Master were to be filled up by direct recruitment; whereas the rest 50% by
pronoti on.

6. Respondents filed a wit petition praying inter alia for issuance of a
wit of or in the nature of mandanus directing the Conmission to call them
for interview for consideration of their appointnments to the said posts
pursuant to the aforenentioned adverti sement dated 7.3.2002 having regard
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to their experience as Laboratory Assistants. A |learned Single Judge of the
H gh Court by a Judgnent and Order dated 17.12.2003 relying on or on the
basis of an earlier decision of a coordinate Bench of the said Court in Snt
Manj ul ata Vs. RPSC & Anr. SBCWP No. 421/1997 di sposed on 24.1.1997,

di smssed the said petition. Intra court appeals were preferred thereagainst
and by reason of the inpugned judgment, the Division Bench follow ng

anot her Division Bench judgment rendered in State of Rajasthan v

Mannmohar Singh & Ors. [ 2003 (1) CDR 839], allowed the sane.

7. The State of Rajasthan and Raj asthan Public Service Conm ssion are
thus, before us.

8. The only question which arises for consideration in these appeals is as
to whether the High Court was correct in opining that the experience gained
by the respondents while working as Laboratory Assistants or Teacher
Grade-111 satisfies the requirenments laid down in the said adverti senment
dated 7. 3.2002.

9. The services of the teachers working in the schools in the State of
Raj ast han are governed by the Raj asthan Educational Service Rules, 1970
and Raj asthan Education (Subordinate Services) Rules, 1971. Subor di nat e
service consists of the posts-as specified in the schedul e appended thereto.
A Teacher Grade-111 as also a Laboratory Assistant come within the purview
of the term ' subordinate services’. The m ni mum qual i fication for hol ding
the post of a Teacher Grade-111 is Matriculation with certificate of training
whereas that of Laboratory Assistant is Secondary with Science as an
optional subject.

10. The Raj asthan Educational” Service Rul es, 1970, on the other hand,
deal with appointnent inter alia of Head Masters, Assistant Head Masters,
Deputy I nspectors of Schools etc; the mnimum qualifications wherefor are
Bachel ors’ degree and Degree or Diplomain Education.

11. In the Rajasthan Education (Subordinate Services) Rules, 1971, their

exi st posts of Teachers Grade-l1-: Post of Teacher Grade-l111, Laboratory
Assi stants and Teachers in deaf and dunmb, blind schools provide for avenues
of pronotion to the post of Teachers Grade-I1, Sub-Deputy |Inspectors and

Enf or cenment Assi stant etc.

12. The said posts al so provide for avenue, to the posts of Senior Teachers
whi ch was substituted for Teachers Grade-11 by notification dated 6.1.1990.
I ndi sputably, there are certain other posts which are filled up by pronotion
inter alia fromanongst the category of Teacher Grade-11 as for exanple
Lecturer etc., Technical Testing Assistants in Bureau of Educational and
Vocat i onal Cui dance etc.

13. Posts of Head Master, it would bear repetition to state, are governed
by the 1970 Rules. Five years’ teaching experience is required for
consi deration for appointnent to the post of Head Master which in turnis
referable to teaching in certain capacity on certain categories or posts.

14. It is, therefore, difficult to accept that those who had been hol di ng
posts of Teacher Grade-I1l with the m ni mum educati onal qualification of
Matricul ati on or Secondary Education with a certificate in training would be
entitled to teaching in secondary cl asses or higher classes.

15. In the case of Manjulata (supra), the Rajasthan Hi gh Court whereupon
the | earned Single Judge placed reliance upon, stated,;
"A show cause notice had, therefore, been
i ssued to the respondent-RPSC, who on
appearance, has infornmed this Court that the
petitioner does not qualify for the post as she
has been working as Lab. Assistant, which is a
| ower post than the post of regular teachers and
her experience as a Lab. Assistant does not give
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her any credit towards teachi ng experience.

Shri Kumawat on behalf of R P.S.C. also

i nforned that this question had been

ascertained froma Body of the Experts by the

R P.S.C. in which the Committee has given its
opinion in the negative, and hence, no Lab
Assistants are held to be eligible for the post of
Head- M stress/ Head Master."

16. It is, therefore, evident that Public Service Comm ssion which is an
expert body upon obtai ning opinion fromother experts came to the
concl usion that for the purpose of appointment to the post of Head Master of
a Secondary School, whether by way of direct recruitnment or pronotion,
qualifications requisite for a candidate as in the post of Teacher G ade-1II
are not sufficient.

17. We, having regard to the scope and purport of both 1970 Rules as al so
1971 Rules, are of the opinion that the Conmi ssion was correct in its view

18. The Di vi sion Bench of the Rajasthan H gh Court in Mannohar Singh
(supra) was considering a case of clubbing of experiences of G ade-II

teacher with that of G ade-1I| teacher. It proceeded on the prenise that once
an academ c qualification was prescribed, a person having such qualification
need not acquire the teaching experience separately both as G ade-11 and
Grade-111 teacher.

19. The learned judges with respect, were not correct in taking such a
Vi ew.

20. A person in order to be considered for promotion to a higher post
nmust possess the essential qualification. “If he does not do so, he cannot be
consi dered therefore. Even the selection commttee in absence of any
express power conferred upon it cannot relax such essential qualification
See J.C. Yadav and Gthers v State of Haryana and Others [(1990) 2 SCC
189] and Dr. Bhanu Prasad Panda v Chancel | or, Sambal pur University and
O hers [(2001) 8 SCC 532]

21. Recruitnent to a post nmust be made strictly in ternms of the Rul es
operating in the field. Essential qualification nmust be possessed by a person
as on the date of issuance of the notification or as specified in the rules and
only in absence thereof, the qualification acquired till the |last date of filing
of the application would be the rel evant date: See Ashok Kumar Sharnma
and O hers v Chander Shekhar and Another [(1997) 4 SCC 18], U. P. Public
Service Conmi ssion U P., Allahabad and Another v Alpana [(1994) 2 SCC
723] and Harpal Kaur Chahal (Snt.) v Director, Punjab Instructions, Punjab
and Anot her [1995 Supp (4) SCC 706].

22. Even where their exists a provision for relaxation, for exanple
rel axation in age, the same nust be strictly conplied with. {See Kendriya
Vi dyal aya Sangat han and Qthers v Sajal Kumar Roy and Qthers [(2006) 8
SCC 671] and P.K. Ranachandra Iyer and thers v Union of I|ndia and
Qthers [(1984) 2 SCC 141] }.

23. W are not oblivious of the fact that the question as to whether a
person fulfils the criteria of teaching experience or not woul d depend upon
the rules operating in the field. Wen the rules are clear and explicit, the
same has to be given effect to. Only in a case where the rules are not clear
the candi dat e concerned nust place adequate material to show that he fulfils
the requisite qualification. {See The State of Bi har and Another etc. etc. v
Asi s Kumar Mikherjee and Others etc. etc. [A.1.R 1975 SC 192] }.

24. W may notice that in P. K. Ramachandra lyer (supra) this Court held;
"31. In this context one nore submnission may be
di sposed of. It was said that the comittee consisted of
experts and they were highly qualified persons who
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woul d be able to evaluate and assess the relative nerits

of each of the candidates before it and the Court is |east
conpetent to do so and therefore it would be unwi se to
substitute experts’ decision by Court’s deci sion. In this
connection reliance was placed on Dr. MC. Cupta v. Dr.
Arun Kumar QGupta, in which this Court held as under

When sel ection is made by the Conmi ssion
ai ded and advi sed by experts having technica
experi ence and hi gh academ c qualifications in the
specialist field, probing teaching/research
experience in technical subjects, the Courts should
be slowto interfere with the opinion expressed by
experts unless there are allegations of mala fides
agai nst them It would nornally be prudent and
safe for the courts to | eave the decision of acadenic
matters to experts-who are nore familiar with the
probl ems they face than the courts generally can be.
Undoubt edl'y, even such a body if it were to
contravene rul es and regul ations binding upon it in
maki ng the sel-ection and recomrendi ng t he
sel ectees for appointrment, the Court in exercise of
extraordinary jurisdiction to enforce rule of |aw,
may interfere in a wit petition under Article 226......

It was urged that once it is conceded that as the power of
sel ection and appoi ntment vests in the I'CAR the Court
shoul d not usurp that power merely because it would

have chosen a different person as better qualified (see
State of Bihar v. Dr. Asis Kumar Mikherjee).

Undoubt edly, the Court nust look with respect upon the
performance of duties by experts in the respective fields
as has been said in Dr. MC. CGupta case. However, 't he
task of ushering a society based on ruleof lawis
entrusted to this Court and it cannot abdicate its
functions. Once it is nost satisfactorily established that
the selection conmttee did not have the power to rel ax
essential qualification pertaining to experience, the entire
process of selection of respondent 6 was in contravention

of the established nornms prescribed by advertisenment and
power of the selection comittee and procedure of fair

and just selection and equality in the matter of public

enpl oyment and to rectify resultant injustice and

establish constitutional value this Court nust interfere.
Sel ection of respondent 6 is contrary to rules and orders

and in violation of prescribed norms of qualification. He
was ineligible for the post when sel ect ed. H s sel ection
and appoi ntment woul d be required to be quashed and set
aside."

25. In A Umarani v Registrar, Cooperative Societies and QG hers [(2004)

7 SCC 112], this Court held;
"Regul ari sation, in our considered opinion, is not and
cannot be the node of recruitnment by any "State"
within the neaning of Article 12 of the Constitution
of India or any body or authority governed by a
statutory Act or the Rules franed thereunder. It is
al so now well settled that an appointnment nmade in
viol ation of the mandatory provisions of the statute
and in particular, ignoring the mni mum educationa
qualification and other essential qualification would
be wholly illegal. Such illegality cannot be cured by
taking recourse to regularisation. (See State of H P. v
Suresh Kumar Verma)"

(Enphasi s Added)
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26. In the instant case, the rules are absolutely clear and explicit.

27. In the instant case, not only the posts of Head Master is governed by a
separate set of rules, as has been noticed hereinbefore, the posts of Teacher
Grade-111 provides for a pronotional avenue to the posts of Teacher G ade-II
which in turn provides for pronpotion to the other grades of teacher. It is,
thus, in our opinion inconceivable that experience gained by a person
hol di ng the post of Teacher Grade-111 governed by the subordinate services

rules would be entitled to be considered for pronotion to the post of Head
Mast er al t hough experience of teaching in particular classes is rel evant
t herefor.

28. For the reasons aforenentioned, the inpugned Judgrment of the
Di vi si on Bench cannot be sustained which is set aside accordingly. The
Appeal s are al |l owed. However, in the facts and circunstances of the case,
there shall be no order as to costs.




