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ACT:

Educati on-Grant-in-aid System r. 3(1) and (2)-1f vague or
anbi guous- Executive instructions. Constitution of India,
1950, Arts. 14, 226 and 358-Jurisdiction of High Court in
rel ation to policy of giving grants to educati ona
institutions.

Gant-in-aid Code if wviolative of Art.  14. Period of
Energency-Article 358 if protects Executive instructions
fromattack under Art. 19.

HEADNOTE:

The grant-in-aid systemwas introduced in 1859 andits’ nain
object was to permt voluntary effort and reliance on' |oca
resources in the field ,of education apart from such
contributions as may be available fromthe funds of the
St ate. After the re-organi sation of the State of Bonmbay a
unified code of grant-in-aid to non-governnment secondary
schools throughout the State was introduced by the State
from the year 1963-64. Under r. 2(1) an ~application for
permi ssion to start a secondary school has to be nade in the
prescribed form and such application has to reach the
prescribed authorities by the end of COctober in the  year
preceding the year in which the school was proposed to be

started. Under r. 2(2) the nanagenent which was pernitted
to open a school has so apply for recognition of the 'schoo
and wunder r. 3, a school seeking recognition shall ‘satisfy

the Departnent that the school was actually needed in the
locality that it did not involve any unhealthy conpetition
with any existing institution and that the nanagenent —was
conpetent, reliable and was in the hands of a properly
constituted authority or conmttee. Under r. 3(3) one of
the conditions which has to be satisfied is regarding the
fi nanci al stability of the proposed school . O her
conditions which had to be satisfied by a proposed schoo
are enunerated in the remmining 13, clauses of the rule.
Rul e 86(2) provides that schools which are not registered
under the Societies Registration Act, would not be eligible
for grant.

On Cctober 6, 1965, the State issued a press-note calling




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 18

attention of all the managenents intending to start new
secondary schools to the relevant provisions of the Code.
It was also stated that applications received for starting
new schools would be scrutinised and considered by the
District Comrittee conprising of the Chairman of t he
Educati on Conmittee, Zila Parishad Parishad Educati on
Oficer and a nenber of the Secondary School Certificate
Exam nati on Board, Poona, or Vidarbha Board of Secondary
Educati on, Nagpur, that is, by persons who were famliar
with the conditions prevailing in the particular areas, and
the requirenents in the area for a new or additional school
and that permission to start a new school would be
comunicated to the applicants concerned by the Deputy
Director of Education of the region by the end of February.
The applicants were also informed that the appeals to the
CGovernment against the orders of the Deputy Director of
Education could be filed up to end of March, 1966. On the
same date, Governnent sent conmunications for taking steps
for constituting the District Commttees. The State also
sent a circular on the sane :date to the various educationa
authorities stating that the Disrict Committees
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shoul d bear in mnd, when considering the applications, the
various matters, enunerated in itenms 1 to 14 Wich related
to the requirenment 'of a school or an additional school in a
particular area, its financial stability, the nature and
conpetency of the managenent and several allied matters. It
was obligatory on 'the District Commttee to record its
reasons in witing for reconendi ng or not recomending a
particul ar application, which would be considered by the
Deputy Director of Education of the concerned region before
granting or refusing permssion to start a new school .

The applications of the three applicants-societies were
scrutini sed by the concerned District Committees along wth
the applications and objections of rival applicants. In the
case of the first applicant-society the District Committee
recormended the rival applicant ‘on the grounds that the
applicant society had no funds but that the rival ~“applicant
was of good financial position and experience. ~The Deputy
Director of Education accepted the reconmendation and
rejected the first applicants’ application stating that the
need of the place had been fulfilled by permtting the riva
soci ety to open a school at the place.

In the case of the second applicant the Deputy Director  of
Education rejected the application on two grounds, nanely:
(a) that the application was made after the prescribed date,
and (b) that the society was not registered. The appeals of
these applicants to the State Governnent were rejected. and
they filed wit petitions in the H gh Court for striking
down r. 3 of the Grant-in-aid Code.

In the case of the third applicant, in spite of objections
by a rival who was al ready conducting a school in that area
the District Conmittee recommended the grant of pernission
to the applicant on the grounds that the applicant society
was a good, experienced and popul ar society and it was also
financially sound and that the population of the areas
denmanded as an absol ute necessity an additional school from
standard VIl onwards, The society which was al ready running
a school filed a wit petitionto quash the permssion
granted to the third applicant.

The High Court struck down cls. 1 and 2 of r. 3 of the Code
as violative of Arts. 14 and 19 of the Constitution and
directed the educational authorities to grant permission to
the first tw applicants to start schools, as desired by
them It dismssed the wit petition filed for quashing the
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perm ssion granted to the third applicant. The H gh Court
al so made certain observations regarding the policy that
should be adopted by the educational authorities in the
matter of permtting the starting of a new school or an
addi ti onal school in a particul ar area.

In appeals to this Court,

HELD: (1) The Hi gh Court had m sunderstood the nature of its
jurisdiction when dealing with the clains of the first two
applicants. It was not for the High Court to lay down the
policy that should be adopted by the educational authorities
in the matter of granting perm ssion for starting schools.
The question of policy is essentially for the State and such
policy wll depend upon an overall assessnent of the
requirenents of the residents of a particular locality and
other categories of persons for whomit 1is essential to
provide for education. |If the overall assessment is arrived
at after proper classification on a reasonable basis, it is
not for courts to interfere with the policy leading up to
such assessnent. [887E-H]

(2)d auses (1) and (2) of r. 3 are not vague or anbi guous in
any respect. ~They should not be considered in isolation

If they are interpreted having due regard to the various
other matters contained in other clauses of the rule and the
detail ed instructions contai ned.
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of the rule and the detailed instructions contained in the
circular letter, the District Conmttee had anple guidance
for deciding the need of a particular locality to have a
school or an additional school,  as also the further
questions regarding the conpetency and reliability of the
managenent. [895D-E, F-H

(3) The provisions of the Code are executive instructions and
are in the nature of adm nistrative instructions w thout any
constitutional force. The State Governnent was competent to
i ssue those executive instructions for the guidance of the
educational authorities dealing with the applications for
grant of perm ssion to start schools, and they are perfectly
valid. The applications in the present case were considered
during the period when the Proclamation of Emergency was in
operation. Article 19 could not therefore be-invoked by the
first two applicants and the view of the H gh Court that
Art. 358 did not save the two clauses of r. 3 was
erroneouse. [888A-B; 892C E

(4)(a) The High Court erred in striking dowmn the two cl auses
on the ground that unless a school was started in accordance
with the rules contained in the Code they would not be
recogni sed by the Secondary School Boards and students
studying in such schools would not be able to appear for the
exam nations held by the Board and the University, and
therefore, were violative of Art. 14, The provisions
regarding grant of perm ssion and recognition of - schools
under the Code are nerely intended for the purpose of
receiving grant fromthe Government, and are not concerned
with the effect of starting a school w thout conplying wth
the requirenents of the provisions of the Code or in the
face of refusal of pernission by t he educati ona

authorities. So far as the distribution of grant to the
school s recogni sed under the Code was concerned it was not
the case of any of the applicants that such grants were
being made arbitrarily or any discrimnation was shown in
that regard. It was al so not the case of the applicants
that the District Cormmttees had acted arbitrarily, nor was
it their case that the Deputy Director of Education had not
based his decision on the recormendations of the District
Conmittees. There was thus no violation of Art. 14. [892G
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H, 893B-C, D-1]
(b) The nere fact that there was no right provided for the
applicant being heard before the application was rejected
could not be a ground for holding that there was violation
of the principles of natural justice. The particulars which
had to be mentioned in the prescribed application form are
very elaborate and conplete. The provisions in the Code
read along with the instructions given by the State in its
circular letter referred to various relevant materi a
factors that had to be taken into account for the purpose of
deci ding whether the application was to be granted or not.
VWen all the relevant circunstances, clains and objections
of the applicants and their rivals had been taken into
account by the District Coormittees and the educationa
authorities there was no violation of any principle of
natural justice. It was not the case of the applicants that
the reasons given for rejection of their applications were
not covered by the provisions contained in the Code. [893H
894D E]
(5) The " H gh Court erred in issuing .a mandanmus to the State
wi t hout considering the Various reasons given by the Deputy
Director of Education for rejecting the application of the
first two applicants.
(a) The reason given by the Deputy Director of Education
with respect to /'thefirst applicant for rejecting its
application was that the need of the place had been
fulfilled by permitting another society to open the schoo
at the place, on 'the recomendations of the D strict
Conmittee. It was open to the authorities to refuse
permssion if the school is not in a financially sound
position. [896B-D, Q
56-1 S.C.Indial/71
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(b)In the case of the second applicant the reasons | given
were that the application was sent after the prescribed date
and that the society was not. registered. Therefore the
rejection was on valid grounds. [897D E]
(6)In the case of the third applicant, fromthe nere fact
that by giving it perm ssion to open another school sone of
the students of the rival society' s school may seek
adm ssion in the new school, could not be a ground for
stating that the rival society' s legal rights had been in-
fringed. In granting permssion to another society no
extraneous or irrelevant matters had been taken into account
by the District Conmittee or the educational authorities.
The reasons given by the District Conmittee for -granting
perm ssion were valid reasons and the Hi gh Court rightly
rejected the petition of the rival society. [898G H|

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 160, 161
and 878 of 1968.

Appeal s fromthe judgnment and order dated Decenber 2, 1966
of the Bonmbay Hi gh Court, Nagpur Bench in Special Gvi
Applications Nos. 420 and 421 of 1966 and 694 of 1965.

Niren De, Attorney Ceneral, B. D. Sharnma and S. P. Nayar,
for the appellants (in C.As. Nos. 160 and 161 of 1968).

WS. Barlingay and A. G Ratnaparkhi, for the appellant
(in CA No. 878 of 1968) and respondents Nos. 1 and 2 (in
C.A. No. 160 of 1968).

A. G Ratnaparkhi, for respondents Nos. 1 and 2 (in C. A

No. 161 of 1968).

MR K Pillai, for respondent No. 2 (in C. A No. 160 of
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1968) .
Niren De, Attorney Ceneral, B. D. Sharna and S. P. Nayar,
for respondent Nos. 1 and 2 (in C.A No. 878 of 1968).
Bi shan Narain, S. K Bisaria and T. L. Garg, for respondent
No. 3 (in C.A No. 878 of 1968).
The Judgrment of the Court was delivered by
Vaidialingam J.-All these three appeals, on certificate,
are directed against the conmon judgenent and order dated
Decenber 2, 1966 of the Bonbay H gh Court in Special Givi
Applications Nos. 694 of 1965 and 420 and 421 of 1966.
Cvil Appeals Nos. 160 and 161 of 1968 are filed by the
State of Maharashtra and the Deputy Director of Education
Nagpur against that part of the order of the H gh Court
all owi ng Special G vil Applications Nos. 420 and 421 of 1966
after holding that cls. (1) and (2) of S. 3 of the Grant-in-
aid Code (hereinafter to be referred as the Code) are
invalid and directing the State of Maharashtra to grant

883
the petitioners in the said Special Cvil Applications
perm ssion “to start schools in the areas concerned as
desired by them Civil Appeal No. 878 of 1968 is by the
applicant in Special Cvil Application No. 694 of 1965
against the order of the High Court dismissing his wit
petition and declining to interfere with the order of the
State and educational authorities granting permssion to the
third respondent in the appeal to open, a new school at
Sakhar kherda with VIl and | X cl asses.
W wll first deal with Cvil Appeals Nos. 160 and 161 of
1968 and refer to the facts leading up to those appeals.
Cvil Appeal No. 160 of 1968, as nentioned above, arises out
of the ,order in Special Cvil Application No. 420 of 1966.
The applicant in the said application Loka Shikshan ' Sanst ha
Anj ansi nghi nade an application dated Cctober 30, 1965 to
the Deputy Director of Education, Nagpur for permssion to
open a school during the year 1966-67 at Anjansinghi in
Anravati district. The- appli,cation was sent in the
prescribed form Therein it was stated that the Managenent
was not registered and that it will get itself registered by
about the middle of January, 1966. Under the heading
"Arrangements made for necessary furniture and apparatus" in
col. 13, the applicant stated that they proposed to spend
about Rs. 2,000 in respect of furniture, science, apparatus,
teaching ,Aids, teachers library and pupil’'s library. The
break up of the figures under these heads was also given.
In col. 15 under the heading "Funds at the disposal of the
managenment in addition to those in col. 13 above", the
applicant stated Rs. 5,000 only. The applicant further
stated under col. 17 that it required only a token grant in
the first vyear of recognition and a regular grant at’  the
prescribed rate fromthe second year. The Ashok Education
Society, Ashoknagar, the third respondent in “the wit
petition, bad also applied to the educational authorities to
start a school during the sane year at Anjansinghi. The
wit petitioner filed an objection dated March 8, 1966
before the Deputy Director of Education, Nagpur objecting to
the grant of perm ssion asked for by the Ashok Education
Soci ety, Ashoknagar on the ground that the said Society is
an outside agency. In the said petition the applicant
requested for favourable consideration of his application
already submtted, to the authorities. The District Con,’
nmtee which scrutinized the applications of both the parties
recormended that the application of the wit petitioner
shoul d be rejected as it had no funds. Another Society with
good financial position and experience was reconmended by
the Committee. The, District Committee recomended that
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Ashok Education Society should be granted permission as it
was a good, experienced and popul ar society and it was also
financially sound. The Deputy Director of Education by his
order dated April 12,1966 rejected the application of the
wit petitioner on the ground that the need

884

of the place has been fulfilled by Permtting another
society to open a school at the place. The petitioner was
further informed that in case any school is started when
perm ssion has been refused, serious vieww ||l be taken by
the educational authorities. The wit petitioner filed an
appeal on April 21, 1966 to the State Governnent wherein he
prayed for wthdrawing perm ssion granted to the Ashok
Education Society, the third respondent and al so requested
that permission may be granted to the applicant society to
open a school. This appeal was rejected by the Governnent
by its order dated 10/16th My, 1966. The applicant society
filed wit petition and prayed for striking down r. 3 of the
Grant-in-aid Code framed by the State of Mharashtra as
unconsti t'utional and violative of f undanent al rights
guaranteed under Art. 19(1)(c) of the Constitution and to
guash the orders of the Deputy Director of Education and the
State Government refusing permission to the petitioner
Society to start a school at Anjansinghi. The applicant
further prayed for ~a direction being issued to the
educational authorities to grant permission to start the
school as requested by it.

As common contentions had been raised by ‘the State of
Maharashtra in this wit petition and also in Special Givi
Application No. 421 of 1966 before the H gh Court, we wll
refer to those contentions after adverting to the facts in
Special Cvil Application No. 421 of 1966.

Cvil Appeal No. 161 of 1968 arises out of Special Gvi
Application No. 421 of 1966. The applicant therein Sri Nana
GQuru Shi kshan Sanstha, Shirkhed sought pernission of the
Deputy Director of Education to start a school at Shirkhed
from June 1966. The request was made by a letter dated
Cct ober 29,1965 and the application was not made in the
prescribed form The Parishad Education O ficer, Zla
Pari shad, Amravati by his comruni cati on dated November 15,
1965 forwarded the prescribed application form to the
applicant wth a request to have the particulars nentioned
therein properly filled in and to submt the sane
i medi atel y. The application in the prescribed form was
sent by the applicant on Novenber 3, 1965. ~In Columm No. 4
under the heading ' whether the managenent is registered"

the answer given was, "no". Under the sane colum to the
further query "if not, whether it is intended to get it
regi stered. If so when" the answer given was  "within a
nont h". In colum 13, the expenditure proposed to be

incurred regarding furniture etc. the applicant stated that
about Rs. 800 was intended to be spent. The break wup in
respect of the various itenms was al so given. Under ' colum
15 regarding funds at the disposal of the management, it was
stated that a sumof Rs. 5,000 was avail abl e. The third
respondent therein Swam Vivekan and Shikashan Sanstha,
Lehgaon had al so made an
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application for opening a school at Shirkhed. The applicant
filed an objection on January 5, 1966 to the grant of any
perm ssion to the third respondent. The Deputy Director of
Education by his order dated April 11, 1966 rejected the
application of the wit petitioner on two grounds nanely,
"(1) the application is after the prescribed date and (2)
the Society is not registered." The petitioner was also
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informed that iif a school is started when pernission has
been refused, serious view w || be taken by the educationa

authorities. The appeal filed by the wit petitioner to the
State Government was rejected by the latter by its order
dated May 10/ 16th, 1966. The applicant filed Special Civi
Application No. 421 of 1966 praying for striking down r. 3
of the Grant-in-aid Code as unconstitutional and violative
of Art. 19(1)(c) of the Constitution. The orders refusing
perm ssion to the Society to start a school were al so sought
to be quashed. A further prayer was made for directions
being issued to the authorities to grant permi ssion to the
Society to start a second school at Shirkhed as desired by
it.

The State CGovernnment contested both the Special Cvil Appli-
cations. It was pointed out that the rules contained in the
Gant in-aid Code were all executive instructions given by
the State to the educational authorities for proper guidance
in the matter ~of considering applications for starting
school s which required grants to be made by the Governnent.
None of the rul es contained therein violated any fundanenta
rights of the applicants. Even'if Art. 19 can be invoked,
the restrictions regarding the starting of schools were al
reasonable restrictions inthe interest of general public.
No restriction has been placed on the applicants formng
associations or unions as contenplated under Art. 19(1)(c)
and that in any event the restrictions were saved by d.
(iv) of Art. 19.  The reasons given by the Deputy Director
of Education for rejecting the applications  of the two
petitioners were valid as the District Committee constituted
for the purpose had considered-all the relevant matters
before rejecting their applications and granting  permn ssion
to the respective third respondents therein

The High Court by its comon judgnent has taken the view
that cls. (1) and (2) of r. 3 of the Gant-in-aid Code are
invalid as they are too vague to afford any standard both as
to the need of a school in the locality and also as to the
unhealthy conpetition wth an existing school. The  said
clauses are equally vague as there is no standard  to find
out the conpetency and reliability of the managenent
inching of the school. There is further no - provision in
these sub-clauses for hearing a party before the authorities
concerned take a decision in the matter of grant or refusa
of permission to start a school. The High Court is further
of the view that by such executive instructions the State is
able to prevent the two wit petitioners from carrying on
their legitimte

886

activities of running schools. The said clauses also do not
satisfy the test of being reasonable restrictions in public
interest. On this reasoning the High. Court has held that
the two clauses, nanely, (1) and (2) of rule 3 are'violative
of the rights guaranteed to the wit petitioners under Art.
19(1) of the Constitution. Though it was argued on ' behalf
of the wit petitioners that clauses (1) and (2) of r. 3 of
the Code contravene the provisions of Art. 19(1)(c) (g) —and
(f), there is no clear indication in the judgment of the
Hi gh Court as to which clause of Art. 19(1) is violated. It
is the further view of the H gh Court that as the State has
no power to issue instructions as those contained in cls.
(1) and (2) of r. 3, Article 358 wll not save those
provisions notwithstanding the fact that there was a
Procl amation of Enmergency during the relevant peri od.
Though no attack based on Art. 14 was nade in either of the
wit petitions, it is seen that during the course of
argunents, this article was relied on and it was contended
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that the said two clauses of r. 3 are arbitrary as they
enable the State to discrimnate between one institution and
another. The High Court in considering this contention has
held that in the matter of distribution of grant, the State
nmust conply with t he f undanent al requi renents of
constitutional |aw enbodied in Art. 14. According to the
Hi gh Court the effect of cls. (1) and (2) of r. 3 is that
apart fromthe fact that the such schools are not eligible
for receiving the grants, the students studying in such
school s cannot appear for exaninations held by the Secondary
School Boards as the latter wll not recognise such
institutions. As the students of such schools cannot take
their university education, <cls. (1) and (2) of r. 3,
according to the H gh Court, offend Art. 14 and hence they
are invalid. After holding that cls. (1) and (2) of r. 3 of
the Code are violative of ‘Arts. 14 and 19, the Hi gh Court
struck down those provisions and directed the educationa
authorities to grant permssion to the two wit petitioners
to start schools as desired by them

The |earned Attorney-General, appearing on behalf of the
State in Cvil Appeals Nos. 160 and 161 of 1968 raised the
following contentions: (1) The Hi gh Court has comritted a
very serious mstake in invoking Art. 19 in view of the
mandatory provisions of ‘Art. 358 of the  Constitution, (2)
even assumng that Art. 19 can be invoked, the provisions
contained in cls. (1) and (2) of r.3 are reasonable
restrictions in the interest of general public and as such
those clauses are valid; (3) the viewof the H gh Court that
the said clauses offend Art. 14-is erroneous; (4) that the
cl auses struck down by the H-gh Court. are mere. executive
instructions given by the State for the guidance of the
educational authorities when considering the applications
recei ved for perm ssion to open school's in-particular areas.
Such executive instructions cannot be struck down on the
ground that they are vague., Alternatively.
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under this head it was contended that the two clauses are
not vague in any respect; and (5) the Hgh Court has
conmtted a serious mistake in striking down the orders of
the educational authorities w thout considering the reasons
gi ven by such authorities for rejecting the applications of
the two wit petitioners.

Dr. Barlingay, |earned counsel for the contesting respon-
dents has supported the view taken by the H gh Court for
striking down -Is. (1) and (2) of r.3 of the Code. The
counsel relied on the reasons given by the Hgh Court for
striking down the two clauses as violative of Arts. 14 and
19. The counsel further urged that though the two cl auses
of r.3 in question may on the face of it appear to be
i nnocuous, neverthel ess the application of those principles
by the- educational authorities may lead to possi bl e
di scrimnation bet ween t he institutions concer ned.
According to himno standards have been laid down to ' assess
the need of a school in a particular area. Further, ‘there
is no criteria laid down to enable the educat i ona
authorities to decide the circunstances under which the
starting of a new school may result in an unhealthy
conpetition wth an existing school. The position is the
same also in regard to judging the conpet ency and
reliability of a particul ar managenent who proposes to start
a school. The nore serious ground of |evelled agai nst these
clauses (1) and (2) of r.3 by Dr’ Barlingay was that there
was no right given to an applicant for being heard before
his application is rejected by the educational authorities.
Bef ore we deal with the above contentions advanced before us
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on behalf of both sides, it is necessary to state that the
High Court in the judgnment under attack has nade certain
observations regarding what according to it should be the
policy adopted by the educational authorities in the matter
of permtting the starting of a new school or of an
additional school in a particular locality or area. It is
enough to state that the Hgh Court has t hor oughly
m sunderstood the nature of the jurisdiction that was
exercised by it when dealing with the clains of the two wit
petitioners that their applications had been wrongl y
rejected by the educational authorities. So long as there
is no violation of any fundamental rights and if the
principles of natural justice are not offended, it was not
for the H gh Court to |ay down the policy that should be
adopted by the educational authorities in the matter of
granting permssion for starting schools. The question of
policy is essentially for the State and such policy wll
depend ~upon an overall assessnent and summary of the
requi renents of residents of a particular locality and ot her
categories ~of persons for whomit is essential to provide
facilities for education: |If the ~overall assessnent is
arrived at after a proper classification on a reasonable
basis, it is not for the courts to interfere with the policy
| eadi ng up to such assessnent.

888

It should al so be nade clear that as accepted by the State
in its counter-affidavit filed before the H gh Court the
provi sions of the Code are executive instructiions and are in
the nature of adninistrative -instructions  without any
constitutional force. It is on this. basis that we have to
consider the correctness of the decision of the Hgh Court
when it struck down cls. (1) and of r. 3 of the Code.

It is necessary to advert to the circunstances under. which
the Code cane to be franed as also to certain instructions
given by the State to the —educational authorities when
considering the applications for the grant of permission to
open school s.

The Grant-in-aid system appears to have been first
introduced in 1859 and its main. object was to pronote
voluntary effort and reliance on local resources in the
field of education apart from such contributions as may be
avail able fromthe funds of the State. After the States re-
organi sation took place, in order to bring about uniformty
in the matter, the State of Bonbay appointed in 1958  an
Integration Committee for Secondary Education to-examine the
different Education Codes and administrative practices in
force at the secondary stage in the various regions which
were added to the State of Bonbay under the 'states orga-
nisation and to nmke proposals for a wunified system of
Secondary Education as well as the assistance to be given to
non- gover nnent  Secondary schools.’ The Conmmittee “submitted
its report in 1959. In Decenber, 1960 the GCovernnent of
Mahar ashtra appointed a Conmittee conprised of officials and
non-officials to- suggest a unified code for consideration
of the Governnent. A revised Draft Code was submtted by
the Committee to the Government in or about August, 1961
The Secondary School s Code, with which we are now concerned
was franmed by the Governnent as a common code for the
recognition of and grant-in-aid to nongovernnental secondary
school s throughout the State. The said Code cane into force
with effect fromthe year 1963-64. Chapter 11 related to
recognition and grant-in-aid. Rule 1 deal i ng Wit h,
recognition provi ded that secondary schools nmay be
recogni sed by the Department provided they conform to the
rules contained in the Code. Rule 2 dealt with the matters
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relating to the applications for starting and recognition of
school s. Under r. 2.1 an application for permission to
start a secondary school has to be made in the formgiven in
appendix 1 (1) of the Code to the authorities referred to
therein and such; applications have to reach t hose
authorities by the end of October, in the year preceding the
year in which the school is proposed to be started. The
said clause further provided that no school should be
started unless the witten previous pernmission of the
Department had been obtained and that the schools started
wi t hout such perm ssion shall not
889
ordinarily be considered for recognition. Under r. 2.2, the
managenent which is permtted to open a school has to apply
for re,cognition of the'school in the formgiven in appendi x
1(2) of the Code within one nonth of the opening of the
school .
Rule 3 which consists of 16 clauses deals wth the
conditions of recognition. The said rule provides that a
school seeking recognition has to satisfy the Departnment as
regards the conditions enunerated incls. 1 to 16 therein
Clauses (1) and (2) of r. 3 which are attacked as invalid
are as foll ows:

"Rul e 3: Conditions of Recognition

A school “seeking recognition shall satisfy the

Depart nent as regards t he fol l owi ng
condi tions: -
(1) The school is actually needed in the

locality and it does not involve any unhealthy
conpetition wth any existing institution of
the same category in the neighborhood.
(2) The Managenent is conpetent and reliable
and is in the hands of a properly constituted
authority or managi ng Committee.
W may at this stage point out that one of the conditions
which has to be satisfied under r. 3 is regarding the
financial stability of the proposed school as stated in cl
(3) of r. 3 therein. This aspect may have a -bearing in
considering the correctness of the Hi gh Court’s decision in
Cvil Appeal No. 160 of 1968.
Rule 86 deals with "Kinds of Gants". Rule 86.1 enumnerates
the various types of grants which a recognised school is
eligible to get fromthe Governnent.
Rul e 86.2 provides as foll ows
"Proprietary school s (i.e. school s not
regi stered under ei t her the Soci eti es’
Registration Act XX of 1860 or |'the Bonbay
Public Trust Act, 1950 or any other Act /that
may be specified by Governnent and conmunal
schools will not be eligible for any kind of
grant from public funds."
At this stage we may mention that the provisions contained
in r. 2.1 that an application for starting a Secondary
School has to be in the formgiven in appendix 1 (1) of the
Code and that the application should reach the educationa
authorities within n the further provision under
890
r.86.2 that the schools which are not registered under
the Societies Registration Act, will not be eligible for
grant, wn have a considerable bearing when considering
Cvil Appeal 'No. 161 of’ 1968,
On Cctober 6, 1965 the State of Maharashtra issued a press,
note, copies of which were sent to all the educationa
authorities. The Director of Publicity was also directed to
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give wide publicity to the press note by publishing the sane
in all the Dailies in the cities and districts. By that

press note the attention of all the nanagenments intending,to
start new Secondary Schools was drawn to the provisions
contained in r. 2 of the Code regarding the applications
being. made in the prescribed formto the concerned office
and to the applications being nmade sufficiently early so as
to reach the authorities concerned at the |atest by the end
of COctober. in the year preceding the year in which the

school is proposed to be started. It was further stated in
the press note that the applications received for starting
new schools wll be considered by the District Commttee

conprising of the Chairman of the Education Conmittee, Zila
Pari shad, Parishad Education Oficer and a menber of the
Secondary School Certificate Exam nation Board, Poona or
Vi darbha Board of Secondary Education, Nagpur and that
perm ssion to start new schools will be comrunicated to the
applicants concerned by the Deputy Director of’ Education of
the region by the end of February, 1966. The proposed
applicant's were also infornmed that appeals to the Governnent
agai nst the orders of the Deputy Director of Education can
be filed upto the end of Mrch;, 1966. This press note
enphasised: (a) that the applications be made in the
prescribed form and (b) that the applications should be
recei ved by the educational authorities at the |atest by the
end of Cctober. No doubt sone of these aspects are already
contained inr. 2 of the Code. Another inportant point to
be taken note of in this press note is that though the
applications are made to the concer ned educati ona
authorities, those applications are scrutinised by the
District Conmttees concerned, and whose nenbers  nust be
famliar with the conditions prevailing .in particul ar
localities or areas.
On the sane date the Governnent sent a comunication to the
Chai rman, Secondary School Certificate Exam nation Board.
Poona and the Chairman Vi darbha Board of Secondary Educa-
tion, Nagpur on the subject of ( appointnent of /District
Conmittees to consider the applications received for opening
new secondary schools. The conposition of the District
Commttees was also’ nentioned therein. The respective
Chairmen were requested by the State to nove the Board to
nom nate one nmenber for each of the District Commttees in
the areas with which the Board was concerned. The Chairnan
was al so requested to conmuni cate the nanes of such nenbers
to the Parishad Education O ficer of’
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the district concerned, the Deputy Director of Education of
the region” and the Director of FEducation, = Poona under
intimation to the Governnent.
The State also sent a circular dated Cctober 5, 1965 to the
various educational authorities drawing their attention to
r. 2 of the Code. They were also inforned that the
CGovernment had directed that the applications for opening
new secondary schools should be considered by the District
Conmittee conprised of the various persons nment i oned
therein. It was further stated that the District Conmittee
should bear in nind when considering the applications, the
various nmatters enunerated as itemNos. 1 to 14. Those
various matters to be taken into account relate to the

requirement of a school or an additional school in a
particular area, its financial stability, the nature and
conpetency of the managenment and several allied matters. |t

was obligatory on the District Cormittee to record its
reasons in witing for reconendi ng or not recommending a
particul ar application. 1In paragraph 4 of the circular it
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was stated that permssion to start a new school may be
granted by the Deputy Director of Education of the concerned
region after taking into consideration the recommendations
of the District Committee and with the prior approval of the
CGovernment. The educational authorities were also directed
to dispose of the applications within the period mentioned
in the circular.
Fromthe rel evant provisions of the Code read with the press
note and the circular referred to above, it is clear that
though the applications are nmade to the educati ona
authorities, they are not disposed of by those authorities
or their own individual discretion. On the other hand, it
is clear that the applications are dealt wth by the
District Conmttees, whose nmenbers are fanmiliar with the
conditions prevailing in particular areas or localities and
who al so are in the know of things regarding the requirenent
of a new or an additional school in the particular areas.
It is really on the basis of the reconmendati ons made by
such Committees that the educational authorities take a
deci si on ‘one way or the other
After having cleared the grounds, as stated above, we wll
now deal wth the contentions of the |earned Attorney-
CGener al . The | earned Attorney-Ceneral is well-founded in
his contention that the H gh Court was not justified in
invoking Art. 19 in the circunstances of this case. W have
al ready given the relevant dates when the applications were
filed by the wit petitioners before the educati ona
authorities as well ‘as the dates when they were rejected.
The judgnent of the High Court is dated Decenber 2, 1966.
There is no controversy that the Proclamation of = Emergency
was issued on October 26, 1962 and it was. revoked
892
only on January 10, 1968 The rel evant part of Art, 358 is as
follows :

"358. Wile a Procl amation of Emergency is in

operation, nothing in article 19 shal
restrict the power of the State as defined in
Part 11l to neke any law or to ‘take any

executive action which the State woul d but for
the provisions contained in that Part be
conpetent to make or to take......... .....

Therefore, it wll be seen that during the period when a
Procl amation of Emergency is in operation, Art. 19 will not
operate as a bar in respect of any law or any executive

action conmng wthin the terns of Art. 358. W wll be

showing in the latter part of the judgnent that cls.” (1) and
(2) of r. 3 read with the various instructions issued by the
State cannot be considered to be vague or “anbiguous as

erroneously held by the High Court. Those instructions, in
so far as they go, are perfectly valid and the /State
CGover nirent was conpetent to i ssue t hose executive

i nstructions for the guidance of the educational authorities
dealing with applications for grant of perm ssion to 'start
schools. If so, it follows that the view of the H gh Court
that Art. 358 does not save cls. (1) and (2) of r. 3 s
erroneous. In this view Art 19 could not have been invoked
by the wit petitioners during the period when t he
Procl amati on of Enmergency was adnmittedly in operation. As
Art. 19 is thus out of the picture, the question whether
cls. (1) and (2) of r. 3 inmpose reasonable restrictions and
are thus saved, does not arise for consideration. W may
state that Dr. Barlingay found considerable difficulty in
supporting the judgnent of the H gh Court on this aspect in
the face of Art. 358 of the Constitution. This disposes of
the first and second contentions of the |earned Attorney-
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Gener al

Conming to Art. 14, it is accepted by the H gh Court that the
wit petitioners did not make in their petitions any attack
on cls. (1) and (2) of r. 3 based upon the said article. It
was only during the course of argunents that Art. 14 appears
to have been invoked. The High Court struck down the two
sub-cl auses on the ground that unless a school is started in
accordance with the rules contained in the Code, they will

not be recognised by the Secondary School Boards and the
students studying in such schools cannot appear for the
exam nations held by the Board and the University. The
approach made by the Hi gh Court in our viewin this regard
is erroneous. The provisions regarding grant of permni ssion
and recognition of schools wunder the Code are nainly
intended for the purpose of receiving grant from the
CGover nrrent . We are not concerned in these proceedings
regardlng the effect of starting a school w thout conplying
with the requirements of the provisions of the Code or in
the face of refusa
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of permission by the educational —-authorities when such
school s so started do not require or receive any grant from
the State. That problemdoes not arise for consideration
before wus. Hence we do-not think it necessary to refer to
the provisions of the Maharashtra Secondary Education Board
Regul ation, 1966, the effect of which may be that no student
having education in a school for the starting of which no
perm ssion has been given or such permnission has been
refused, may not be able to appear for the examnations held
by the Boards concerned. So far as the  distribution of
grant to the schools recogni sed under the Code i's concerned,
it is not the case of any of the petitioners that such
grants are being made arbitrarily orany discrimnation is
shown in that regard. But Dr. Barlingay pressed before us
the circumstances that though cl's. (1) and (2) of r. 3 my
appear to be innocuous, there isa potential danger of
di scrimnation when the said clauses are applied w thout any
gui dance by the educational authorities. He also ‘contended
that there is no right given to the applicant to be heard by
the educational authorities before his application is re-
fused. On this ground the counsel urged that cls. (1) and
(2) of r. 3 violate Art. 14.

We have already referred to the press note and the circul ar
letter issued by the State Governnent from which, it is
clear that the applications are dealt with in the first
instance by the District Committees, whose nenbers are
famliar wth the requirenents of the particular areas or
localities and the conditions prevailing therein regarding
the requirenents of a school or an additional school. The
district Committees have to take into account severa

material and rel evant factors contained not only in-the Code
but also specifically enphasised in the circular letter of
the Governnent dated Cctober 5, 1965. It is only on the
basi s of the recommendati ons made by those Committees,  that
the educational authorities take a decision regarding the
grant or refusal of permission to start a school. The
District Conmittees are also bound to record their reasons
in witing for recomending or not recomending the
application. An appeal lies against the order passed by the
Deputy Director of Education to the Governnment. It is not
the case of any of the wit petitioners that the District
Conmittees have acted arbitrarily. Nor is it their case
that the Deputy Director of Education of the region has not
based his decision on the recormendations of the District
Conmi ttees. W are not satisfied that there is any
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violation of Art. 14.
From the nere fact that there is no right provided for

t he appel lant being heard before his application is
rejected, it cannot be held that there is a violation of the
principles of natural justice. On the other hand, it s

seen that the District Committees have considered the clains
of the wit petitioners as well as of the respective third
respondents therein and recomended to the
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educational authorities that the clainms of the latter are to
be accepted. The reasons for rejection of the applications
have al so been given in the orders passed by the educationa
aut horities.

Wien all the relevant circunstances have been taken into
account by the District Conmittee and the educational autho-
rities, there is noviolation of any principle of natura
justice nmerely for the reason that the applicants were not
given a hearing by the educational authorities before their
applications weren't ejected. The particulars which have to
be nmentioned in the prescribed application form are very
el aborate and conplete. ~The provisions in the Code read
along with the instructions given by the State in the
circular letter dated OCctober 5, 1965 refer to various
relevant and material factors that had to be taken into
account for the purpose of deciding whether the application
is to be granted or not. As we have al ready pointed out, it
is not the case of any of the wit petitioner that these
rel evant factors have not been considered by ‘the District
Conmittees. Nor is'it their case that the reasons given for
rejection of the applications are not covered by the
provi sions contained in the Code. Causes (1) and (2) of r.
3 are not to be read in isolation as has been done by the
Hi gh Court. On the other hand they nust be read along wth
the other various clauses contained in the sane rule as well
as the detailed instructions given by the Government in the
circular letter dated Cctober 5, 1965. It follows that the
reasoning of the H gh Court that these two sub-clauses
violate Art. 14 cannot be accepted.

Coming to the fourth contention of the |earned Attorney, it
is evident fromthe judgnent of the Hgh Court that cls. (1)
and (2) of r. 3 have been struck down for they are vague and
do not afford any standard or criteria for judging whether a
school or an additional school is needed in an area or
locality and whether the nmnagenent is conpetent and
reliabl e. We have already pointed out that the definite
stand taken by the State in its counter affidavit filed
before the High Court was that the provisions of ~ the Code
are executive instructions and are in the [ nature of
admnistrative instructions wthout any statutory force.
Wen it is admitted that the provisions contained in the
Code, which include cls. (1) and (2) of r. 3 are “executive
instructions, two questions arise, nanely, (1) whether the
H gh Court was justified in striking down such executive
instructions even assuming that those instructions were
vague and (2) whether the said clauses are vague. The
| earned Attoney-Ceneral invited our attention to the two
decisions of this Court reported in State of Assam and
Another v. Ajit Kumar Sharma and others(1l) and Municipal
Conmittee, Anritsar and another V. State of Punjab and Os.
(1)

(2) [1969] 3 S. C. R 447.

(1) [1965] 1 S.C R 890.
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In the first decision this Court has laid down that where
conditions for receiving grant-in-aid are |laid down by nere
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executive instructions, it is open to a private institution
to accept those instructions or not to accept them That is
a matter entirely between the Governnent and the private
institution concerned. In the second decision it was laid
down that "the rule that an Act of a ,conpetent |egislature
may be "struck down" by the Courts on the ground of
vagueness is alien to our Constitutional system..... A law
nmay be declared invalid by the superior Courts in India if
the Legislature has no power to enact the law or that the
| aw vi ol ates any of the fundamental rights guaranteed in

Part 111 of the Constitution or is inconsistent wth, any
constitutional provision, but not on the ground that it 1is
vague. ....... Based upon these two decisions, the |earned

Attonmey- General wurged that even on the basis that the two
sub-cl auses in question are vague, they could not have been
struck down on that ground. Alternatively, his further
contention is that those clauses are not vague. W do not
think it necessary to go into the question whether the
courts| have -got powers to strike down even executive
instructi'ons on-the ground of their being vague when such

executive instructions are admittedly issued by t he
authorities concerned for the guidance and for being acted
upon. We express no opinion on that point in these
pr oceedi ngs. W are of the viewthat the two clauses in
guestion are not vague or anbiguous in any respect. The
fallacy coommitted by the H gh Court consists in considering
cls. (1) and (2) of r. 3 in isolation. W have already
poi nted out that r. 3 of the Code consists of ‘as many as 16
cl auses, whi ch are conditions “to be fulfilled f or

recognition being accorded. W have also referred to the
circular letter dated Cctober 5, 1965 issued by the State
Covernment enunerating the various matters to be taken into
account by the District Conmittees when considering ' appli-
cations for grant of permission to start a school 'or for
having an additional school in'the area or the locality.
Rule 3 will have to be read along with those instructions as
well as the various particulars which have to be filled up
in the prescribed form |If cls. (1) and (2) of r. 3 are
i nterpreted having due regard to the various other natters,
referred to above, the District Conmittee has got anple
gui dance to decide the need of a particular |locality to have
a school or an additional school as also the further
guestion regarding the conmpetency and reliability of the
nanagenent . There will be sufficient material before the
District Conmittee to consider whether the starting of a
school or an additional school into a particular -area or
locality will involve any unhealthy conpetition. “1n view of
the clear and detail ed guidance furnished not only by r. 3
but also by the instructions contained in the circular
letter dated October 5, 1965, it is clear that there is no-
anbiguity in. either. «cls. (1) or (2) of ri- 3. In
consi dering the question of vagueness the Hi gh Court has not
adverted to the various matters.

896

referred to by us earlier. Therefore. we are of the opinion
that the striking down of cls. (1) and (2) of r. 3 by the
H gh Court as being vague, is erroneous.

The last contention of the | earned Attomey-General which is
on nerits is that without considering the reasons given by
the Deputy Director of Education for rejecting the two
applications of the two wit petitioners, the H gh Court has
i ssued a mandanus to the State to grant permission to those
two applicants. In our opinion, this contention is also
wel | - founded. The application of the petitioner in Specia
Cvil Application No. 420 of 1966 which is the subject
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matter of Civil Appeal No. 160 of 1968 was rejected by the
Deputy Director of Education on the ground that the need of
the place has been fulfilled by permitting another society
to open the school at the place. The appeal filed to the
State CGovernnent was unsuccessful. In the counter-affidavit
filed by the State in the wit petition t hey had
categorically referred to the recomendations of the
District Comittee on the applications filed by the said
wit petitioner as also the third respondent therein

Regarding the wit petitioner the report of the District
Conmittee was that it had no funds and that it was
recomendi ng another society with good financial position

and experience. In this viewthe District Coomittee stated
that it was not recommending the wit petitioner for the
grant of perm ssion. On the other hand, the District

Conmittee reconmended the application of Ashok Education
Soci ety, Ashoknagar (third respondent) on the ground that it
was financially sound-and it was a very good and experienced
society and that it was also a popul ar society. For these
reasons. the application of this society was recomended to
be granted by the District Cormittee. It was on the basis
of this recommendation of the District Conmittee that the
Deputy Director of Education rejected the application of the
Wit petitioner and granted permssion to the third
respondent therein. The applications of both the wit
petitioner and the third respondent were before the District
Conmittee. The High Court has not found fault wth these
reconmendati ons. On the other hand it has held that it is
open to the authorities to refuse perm ssion if the schoo
is not in a financially sound position. The wit petitioner
al so was not able to satisfy us that the conclusions arrived
at by the District Conmttee, which were accepted by the
Deputy Director of Education were not based upon particul ars
furnished in the application.

Coming to the application filed by "the wit petitioner
Special CGivil Application No. 421 of 1966 which is the
subject nmatter of Cvil Appeal No. 161 of 1968. /'we have
already referred to the fact that-the said society nerely
nmade a request for opening a school by neans of° a letter
dated OCctober 29. 1965. Admittedly the applicant did not
conply with the requirenment of r. 2.1 O
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the Code that the application should be in the prescribed
form No doubt, later on ' on November 3, 1965 the said
society sent a fresh application in the prescribed form but
this was not within the period nentioned inr. 2.1 of the
Code. So the said wit petitioner did not conply wth r
2.1 read along with the press note and the circular letter,
referred to above. That clearly shows that the application
filed by the wit petitioner was not in the first .instance
in the prescribed formand that when it was sent- in the
prescribed formit was beyond tine. Further, we have also
referred to r. 86.2 which specifically says that the schools
which are not registered under the Societies Registration
Act, wll not be eligible for any kind of grant from the
public funds. Even in the application filed by the wit
petitioner in the prescribed formon Novenber 3, 1965, it
was stated under head No. 4 that the nanagenment was not
regi stered and that it intends to get itself referred within
a nonth. So apart fromtwo infirmties, pointed out above,
there was this additional infirmty of nonregistration
Even on the date when the appeal was filed to the State
CGovernment on April 26, 1966, the society was not regis-
tered. As adnmitted by the said society in its wit
petition, it was regi stered under the Societies Registration
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Act, 1860, only on April 27, 1966. The order dated Apri
11, 1966 of the Deputy Directorof Education rejecting

the application was based on two grounds:(a) that the
application was sent after the prescribed date and(b) that
the society was not registered. That these two reasons are
valid is clear fromthe facts nmenti oned above. The appea
taken to the State CGovernment was unsuccessful. From the
above circunstances it is clear that the rejection of the
application was on valid grounds. The H gh Court, so far as
we coul d see, has not found that these reasons are not based
on the mterials on record. No such contention has also
been taken before us by the said wit petitioner. If so, it
follows that the order of the H gh Court directing the State
CGovernment to issue permission to the two wit petitioners
i gnoring the above circunstances is clearly erroneous.

From what is stated above, the judgnent of the H gh Court
allowing Special Civil Application Nos. 420 and 421 of 1966
cannot ‘be sustained.

Coming to appeal No. 878 of 1968, the facts lie wthin a
Very narrow conpass. For the year 1965-66, the third
respondent i n-Special G vil Application No. 694 of 1965, out
of which the appeal arises, had nade an application on
Cct ober 29, 1964 for starting a new school at Sakharkherda
during the year 1965-66. The wit  petitioner filed
obj ections to the grant of permission to the third

respondent. On the recommendation of t he District
Committee. the third respondent was allowed to open
standards VIII and'|X

898

with one division only during the year 1965-66. The wit
petitioner was filed to quash the perm ssion granted to the
third respondent. The State CGovernnment in its . counter-
affidavit has very elaborately referred to the various
matters nentioned by the third respondent in his application
and also to the recomendation mnade by the District
Conmittee. The District Conmi'ttee had recomended
perm ssion being granted to thethird respondent on the
ground that the managenent had very good experience in
runni ng schools and that it was also financially sound. It
was al so stated that at the place in question-even when the
wit petitioner was conducting a school with standards V to
X, there was anot her school run by the Zila Parishad wth

standards V to VII. It was pointed out by the State that
the population in the area demanded additional school with
standard VIII onwards and it was an absolute  necessity.

They had al so given details regarchng the long experience
that the third respondent bad in running schools in severa
pl aces as al so the soundness of its financial position
Before the H gh Court the attack nade by the wit petitioner
was slightly different fromthat of the other two wit
petitioners in Special Cvil Applications Nos. 420-and 421
of 1966. The attack on the grant of permission to the third
respondent was made by this wit petitioner really based on
cls. (1) and (2) of r. 3. According to the wit petitioner
the locality was not in need of any additional school as it
wi Il involve unhealthy conpetition. The Hi gh Court rejected
the wit petition on the ground that the petitioner therein
cannot rmake any grievance of the grant nade to the third
respondent to start a school after a proper consideration of
the merits of the claimof the latter.

Dr. Barlingay, |earned counsel for the wit petitioner, who
is appellant in this appeal, found considerable difficulty
to satisfy us that any legal rights of the appellant herein
had been infringed by grant of permission to the third
respondent . We have already referred to the fact that the
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State has pointed out that even when the wit petitioner was
running a school with classes Vto X, the Zila Parishad was
running another school in the same area with classes V to
VII. The State had al so pointed out that the popul ation of
the area denmanded an additional school. Fromthe nere fact
that by the opening of another school, some of the students
of the appellant school may seek admi ssion in the new schoo
it cannot be stated that any of the appellant’s legal rights
have been infringed. Dr. Barlingay has not been able to
satisfy wus that in granting permission to the third
respondent any extraneous or irrelevant matters have been
taken into account by the District Comrittee or the
educational authorities.  Nor was he able to satisfy us that
the reasons given by the District Cormittee for the grant of
perm ssion to. the third respondent on the ground
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that it had a | ong experience in running schools and that
its financial position is also good, are erroneous. |If so,
it follows that there is no nerit in this appeal

In the 'result the judgnent and order of the H gh Court
all owi ng Speci-al G vil Applications Nos. 420 and 421 of 1966
are set aside and Cvil Appeal's Nos. 160 and 161 of 1968 are
allowed. The wit petitioners in Special Civil Applications
Nos. 420 and 421 of 1966 will pay the costs of the
appellants in both the appeals. There will be only one
hearing fee to be paid by the two wit petitioners in equa
proportion.

The judgrment and order of the High Court dismissing Specia
Cvil Application No. 694 of 1965 are confirmed and Civi
Appeal No. 878 of 1968 will stand dism ssed.  The appell ants
will pay the costs of the first respondent therein

V. P. S

900




