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For the nurder of a Gram Sarpanch the sessions court
which tried the case convicted 6 persons for various
of fences including crimnal conspiracy to conmt the said
nur der . But a Division Bench of the Andhra Pradesh High
Court, on appeal filed by the convicted persons, acquitted
nost of them and even regarding the two who were ' found
guilty the H gh Court has chosento convict themonly of the
of fence under Section 326 of the I'ndian Penal Code. They
were sentenced to undergo RI for (7 years. Hence they have
appeal ed before wus by special |eave. The son of the
deceased filed a separate appeal by special | eave
chal l enging the judgnment of the Hi gh Court in'so far as it
is favourable to the accused. The State of Andhra Pradesh
has also filed an appeal for restoring the conviction  and
sentence passed by the trial court. W heard all the
appeal s toget her.

The incident happened on the night of 18.1.1993, on a
public road. Prosecution case is that the deceased Sitaram
Anj anal el u, the Gram Sarpanch, was proceeding to the house
of his daughter Sujatha (who is married to A K Rao).  The
tinme was around 11.00 P.M when the deceased reached al nost
near that house. Then 5 accused (all except A-4 <“Shashi ah)
junped out from anbush, and waylaid the deceased. After
surroundi ng himthe accused showered himw th bl ows by using
axe, knife and simlar |ethal weapons. The victimdied at
the spot after sustaining extensive injuries.

The background for the said occurrence, as pictured by
the prosecution, is that the deceased was a Congress | eader
and 4th accused Shashi ah bel onged to CPI and as between them
there were enough causes for rivalry including an election
which was held to the Board of Directors of a Co-operative
Society in which a panel set up by the deceased had trounced
the candidate set up by the 4th accused. The newy el ected
Board of Directors initiated proceedings against the 4th
accused (who held the office of President of the same
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society wearlier) for msappropriation of the funds of the

soci ety. Thereupon 4th accused entered into a conspiracy
with other accused for liquidating the deceased Sitaram
Anj anal el u. Accused 1, 2 and 3 are the sons of 4th accused

and accused Lal Bahadur is his nephew. P.W1 (Pattabhi
Narendra) is the son of the deceased. He |odged a conpl aint
in witing with the police on the sanme night in which he
said that he was wal king a few yards behind his father and
witnessed the incident in which all the accused (including
the 4th accused Shashi ah) | aunched the attack on his father
But the investigating officer cane to understand that A-4
was interned in a jail on the previous day in connection
with sone other case, and therefore, it was inpossible for
him to be present at the scene of occurrence. So the
investigating officer charge- sheeted the remaining accused
nmentioned in the conplaint for the offence under Section 302
read with Section 149 of the Indian Penal Code.
Nonet hel ess, A-4 was also arraigned as an accused on the
allegation that he had hatched a crimnal conspiracy wth
the other accused to finish the deceased off.

Dr. J. Krishnanmurthy (PW 10) conducted the autopsy on
the dead body of the deceased. He noticed 17 incised
injuries out of which 10 were on the head, 3 injuries anong
them were the nbst serious injuries and the brain of the
deceased was | acerat ed.

At the outset, we have to point-out that the D vision
Bench of the High Court has conmitted a serious error in
holding that the offence proved as against A-1 and A-3 is
only under Section 326 of the Indian Penal — Code. The
assailants, who had participated in the occurrence in which
deceased was killed so brutally, cannot escape from
conviction wunder Section 302 at least-with the help of
Section 34, if not with Section 149 of the Indian Pena
Code. The conviction of the assailant or assailants who
inflicted grievous injuries which resulted in the death of
the victim cannot be limted to Section 326 of the |Indian
Penal Code.

On the conspectus of the facts of this case, the only
inquiry which the court needs to conduct is whether any one
of the accused was anong the assailants who inflicted
infjuries on the deceased. If the finding is in the
affirmati ve then that accused cannot escape conviction under
Section 302 with the aid of Section 34, if not with Section
149 of the Indian Penal Code.

As this is an appeal under Article 136 of the
Constitution, normally, we would not reopen the concurrent
findings relating to the appreciation of evidence:. - But in
this case if we adopt that standard, the sequel is that
conviction passed on second and third accused will have to
be altered to Section 302 I.P.C. and the sentence has to be
enhanced to at least inprisonnent for life. |In view of such
a consequence befalling the convicted persons, we feel it
necessary in the interest of justice to make a reappraisa
of the evidence in order to reach our conclusion regarding
the reliability of the evidence of the prosecution

If the testinony of PWM is believable, the corollary is
that the testinmony of PW2, PWB and PW can al so be believed
because each of themhas identified the other as present at
the scene. The consequence is that the accused(except A4)
cannot escape conviction under Section 302 read with Section
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149 of the Indian Penal Code. PW2 and PWB are the other two
wi tnesses who said that they were residing in the house of
A. K. Rao(son-in-law of the deceased) and on hearing the hue
and cry fromthe nearby road they rushed out and saw the
assailants showering blows on the deceased with axe and
knife, etc. Wuld PM have been present at the place when
the occurrence took place? W have noticed sone hurdles in
the way for believing that he witnessed the occurrence. The
forenmpst anongst such hurdles is the unanbiguous version
given by PW in his first witten conplaint that he saw
A4( Shashi ah) who is the father of Al to A3, participating in
the occurrence and a specific role (inflicting axe blows on
the deceased) has al so been ascribed to that accused. But
it was later understood that A4 was in fact |locked up in a
jail during that very night pursuant to a conviction inposed
on him by a crinmnal Court on the previous day. Jai
records as well as the court proceedings conceived would
have proved that fact and hence the police could not array
A4 (Shashi'ah) as a ‘participus crimnus’. That m ght be the
reason why police allotted a different role to A-4
(Shashi ah) _asthe chief conspirator over the nurder of the
deceased. When PW. gave evidence in Court, he adopted a
dubi ous strategy by saying that A4 was not present at the
scene of occurrence but he saw a person having striking
resenbl ance to A4 giving axe blows on the deceased.

Though to be interned in jail is a misfortune, it becane
a blessing to A4, If he was not then in jail, what would
have been the disastrous consequences for him - W have no
doubt that PW would certainly have stuck to his version
regarding A4’s role in the sane nanner as he gave in his

witten conplaint. |If the Court had believed PWM, in that
situation A4 would have been convicted of the of fence under
Section 302 |.P.C. Now, we have no manner of doubt that

PW's present version, that he identified an assailant
having close resenblance with A4, is nothing but a canard
concocted for the purpose of escaping fromthe charge of a
rank perjury.

In this context, it nust also be borne in mndthat Al,
A2 and A3 are the children of A4. [If the father could have
been falsely inplicated in the nmurder of the deceased, ~ why
not the <children also be arrayed with the sanme “angle:
Hence, the possibility of false inplication of Al, A2 and A3
cannot be lightly glossed over. So, we  must seriously
consi der whether PW witnessed the occurrence at all or he
woul d have reached the place of occurrence only after
heari ng about his father’s m shap

Apart fromthe above insurnmountable hurdle, if PWM was
present when the occurrence took place, it does not stand to
reason why he was conpletely spared by the assail ants. It
is difficult to believe that if PWM was present, a young nan
of 33 like himcould not have done even a bit to go to the
rescue of his father and if he had done so, he would have
sustained injuries, at |least sone mnor injuries. But the
fact is that PW did not sustain even a scratch on his
person. Yet another aspect is that if PWM waited to rush to
his dying father till the assailants stopped attacking him
even then it is difficult for us to conceive that at |east
the clothes of PW could not have been smeared with some
bl ood, if not copious blood. But nobody has noticed even a
drop of blood on his clothes.

W are in conmplete dearth of satisfactory explanation
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for such broad features staring at the reliability of PWM’'s
ver si on. Attached to the above features is another odd
feature. The FIR has been prepared on the strength of a
witten conplaint furnished by PW. He said that the
conplaint was scribed by his nephew who was residing 13
kilometers away from the place. That scribe was not
examned as a witness. W do not know how that scribe was
brought to this place fromsuch a distance and at what tine.
There certainly would have been conf abul ati ons and
del i berati ons before preparing the witten conpl aint.

It is pertinent to notice that PW and PWB also said in

their exam nation in ‘chief itself that an assailant
resembling A4 had participated in the occurrence by hacking
the deceased with an axe on the head. But even they

refrained from saying nore than that, lest, any assertion
that A4 participated in the crime would contam nate their
testi nony. VWen we read the further portion of the
testinony of PW and PWB, we have cone across reasons to be
slow in acting on such testinony as well.

PW admitted that ~he was doing contract work in an
i ndustri al est abl i shment —~owned by deceased’ s br ot her
(Venugopal Rao). The defence counsel " seriously disputed
that claim of PW2. It was sought to be nade out that PW
could not have been present on that night. even in that
village because his grand nother had passed away on the
previ ous eveni ng. VWhen PW was asked about that fact, he
said that the parents of PW2 had gone to other village as
they got the information that his grand nother  was very
serious and she died at 7.00 p.m PW2 would clearly have
anticipated that he would be confronted withthat question
during cross-exam nation. So he put - forward an excuse that
he was informed of the death of hi's grandnother only on the
next nor ning. It is difficult-for us to believe that PW
was unaware of the serious condition of his grandnother
particularly because his parents who were living with him
had al ready gone away to see the old |l ady in her death bed.

PWB (Pothuraju), an enployee under deceased s son-in-
law A K Rao said that he was residing in one of the rooms
of the house of AAK Rao. His evidence is in tune with PWM
and PW2 and so he also said that a person resenbling A4 was
one of the main assailants. Wy did he also say that? PW
being a dependant of A K Rao appears to be speaking in
tune with his naster because he adnitted that he was a
witness in another case against Al to A4 which was tried in
1980. He also admtted that even his father was a w tness
against A4 in a case tried in 1968. W have difficulty to
place reliance on the testinony of such a witness as PW2 in
t he af oresai d background.

Al though PW did not see the occurrence or any part of
it, prosecution exam ned himas a corroborating wtness. He
said that he was a watchman of the poultry farmof one A
Kot eswararao and after his work was over on the date of
occurrence, he walked honme and on the way, he saw these
accused(except A4) running with axe, knife, etc. The tine
was about 11.00 p.m then. Alittle later, PM saw the
three w tnesses (PW, PW and PWB) and PW went to the scene
of occurrence and saw the deceased |lying injured and he got
the entire narration of the incident fromPW. Nornally, a
witness like PW would be sufficient to corroborate the
testinmony of the eye witnesses. Wen Counsel for sonme of
the accused cross-examined him he said that it was his
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mai den appearance in any court of law on that day. But when
anot her Counsel appearing for the renmining accused
confronted him with Ext. D17 (a copy of his deposition
which he gave in 1957 in another case), he adnmitted that he
had deposed against A4 even in 1957. As the defence
strongly disputed his claim that he was enployed by
Kot eswararao, he had to admt, to a Court question, that

there is no record to show that he was so enpl oyed. Even
that apart, he said that his watchman work was linmited to
the day tinme. |If so how could he account for his presence

at the scene of occurrence at 11.00 p.m? The above are
features which dissuade us fromplacing reliance on his
testinony as a witness of truth.

For the aforesaid reasons, we are unable to hold that
prosecuti on has succeeded in establishing that the accused
in this case were the assail ants who attacked the deceased.
W entertain a reasonabl e doubt on that score.

In the result, we allow the appeal filed by A1 and A3
and set aside the conviction sentence passed on them They
are acquitted. The remnini ng appeals are di smi ssed.




