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JUDGMENT

CONTEMPT PETITION (CIVIL) NO- 512 OF 2004
I'N
ClIVIL APPEAL NO. 4034 OF 2001

S.B. SINHA, J :

1. This application for initiation of a contenpt proceeding has been filed
for alleged disobedience of this Court’s order dated 03.09.2003, relevant
portion whereof reads as under

"W are al so unable to issue any direction to the
first respondent to allow the third respondent to sit at the
I nternmedi ate Exam nation at this stage; having regard to
the fact that relevant rules in this regard have not been
pl aced. W may, however, observe that if he is entitled
to take the said Examination in.law, he may be
permtted."

2. Respondent No.1 herein appeared as a private candidate in the

I nt er medi at e Exami nation conducted by U. P. Board of Hi gh Schools &

I nternedi ate Education fromJanta Inter College, Azangarh (U P.). His

result was withheld. A provisional nmark-sheet was purported to have been

i ssued to himw thout showing that his result for Internedi ate Exam nation
had been withheld. On the basis of the said purported provisional mark-
sheet, he pursued further studies and conpleted his G aduation as al so Post
Graduation. He was al so enpl oyed as a teacher. - The Principal of the

College informed himthat his result in the Internmedi ate Exanination has

been cancell ed. Questioning the said order, a wit petition was filed. The
said wit petition was allowed by a | earned Single Judge of the High Court.
Aggrieved, the petitioner herein preferred a special appeal before a D vision
Bench which was sunmmarily dismssed. Petitioner herein approached this
Court under Article 136 of the Constitution of India. In Cvil Appeal No.
4034 of 2001 arising out of the said special |eave petition, this Court inits
j udgrment dated 03.09.2003, while allow ng the same nmade t he

af orenment i oned observati ons.

3. I ndi sput ably, taking advantage of the said observations, Respondent -
Contemnor No. 1 filed an application on 28.09.2003 before the Contemor -
Respondent No.2 with a prayer to permit himto appear at the Internedi ate
Exam nation as a private candidate. No action was taken thereupon. He
filed a wit petition before the Allahabad H gh Court which was marked as
CMAP No. 2088 of 2004. The sane was finally disposed of, directing
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"Having heard Sri S.K Yadav, |earned counsel for
the petitioner as well as |earned Standi ng Counse
appearing for the State-Respondent nos. 1 and 2 and on
perusal of the record, this wit petition is disposed of with
a direction to the Secretary, U P. Board of Hi gh School s
and Internedi ate Education, Allahabad, Respondent no.

2, to pass suitable order on the application of the
petitioner dated 28.09.2003 in accordance with | aw as
expedi tiously as possible preferably within a period of
two nonths fromthe date of filing of a certified copy of
this order along with a copy of the application dated
28.09. 20- 03 before the said Respondent no. 2."

4, It is not in dispute that there does not exist any rule permitting a
candi date to appear at an examination at a later point of time and that too as
a private candi date.

5. Rel ying on or on the basis of the said purported observations by the
H gh Court of Allahabad, a certificate was issued by Contemor- Respondent

No. 2 on or _about 14.05.2004, in ternms whereof Respondent No. 1 is said to
have passed the said I nternediate Exami nation and was placed in Second

Di vi sion. Individual ‘marks in individual subjects, however, were not
assi gned.
6. It, however, appears that the said certificate was cancell ed by an order

dated 22. 11. 2004. A notice, in this behalf, was also published in the
newspaper, which isin the following termnms :

"General Publicis informed that the certificate
No. | NT-002557 for Internediate Exam nation for the
Year of 1984 issued earlier to the exani nee Mahendra
Pratap Yadav bearing Roll No. 575203 \026 Dist. Ajangarh
is cancel | ed.

Use of the cancelled certificate will be illegal and
wi || be punishabl e of fence."
7. Legality of the said order was questioned by Contemor-Respondent

No.1l before the All ahabad H gh Court by filing a wit petition, which was
marked as CMAP No. 20121 of 2004. By reason of a judgnent and order
dat ed 06. 08.2004, the Hi gh Court dismssed the said wit petition, stating

"\ 005Taki ng advant age of observations of the Suprene
Court that he may be permitted to appear in internediate
exam nation, the petitioner nmade a representation to the
Madhyam k Shi ksha Parishad and thereafter filed a wit
petition no. 20088/ 2004 which was di sposed of on
22.1.2004, directing the Board to decide his
representation.

Apparently without ook into the order of Suprene
Court and wi thout considering the concluded fact that the
petitioner’'s result of intermedi ate examn nati on was
cancel l ed on 6. 1.85 by Madhyam k Shi ksha Pari shad
passed an order was made by the Deputy Secretary of the
Board directing that the petitioner’s result of 1984,
exam nati on whi ch was wi thheld shoul d be decl ar ed.
This order in ny opinion is wholly w thout jurisdiction
i nasmuch of the finding that the petitioner’s result was
cancel l ed was recorded by the Suprene Court. The
Supreme Court had only observed that if he is entitled to
take the examination, he may be permitted to appear.
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It is admtted to the petitioner that he did not
appear in the exam nation again and is again trying to
play fraud with the system by maki ng fal se
representation i.e. result should be declared. The District
I nspector of the Schools has found that the Suprene
Court had dism ssed the matter and thus the petitioner is
not entitled to any benefit of reinstatenent in service and
paynment of salary and other service benefits.

The petitioner cannot be permitted to pollute the
systemany further. Wth the finding of fraud concl uded
agai nst him by Suprene Court that he is not entitled to
any equitable relief fromthis Court.

The writ petition is accordingly dismssed with
cost of Rs.10,000/- of which shall be recovered by
District Magistrate, Azanmgarh fromthe petitioner. The
cost shall be recovered within three nonths and sent to
the Registrar General of this Court for appropriate to the
account of Legal Aid Authority of thi's Court."

8. The contenpt petition thereafter was filed on or about 09.08.2004.

9. M. Y.P. Singh, |earned counsel appearing on behalf of the petitioner
woul d submit that the aforementi oned conduct on the part of Contemor-
Respondent Nos.1 and. 2, would clearly show that they had deliberately and
intentionally flouted the order of this Court.

10. M. Dinesh Dwivedi, |earned Senior Counsel appearing on behal f of
Cont emnor - Respondent No. 2, submitted  that although a nistake was
conmitted by his client, but the same stood rectified by a letter dated
22.11. 2004, addressed to the Head Master/Principal of Janta Hi gher
Secondary School, as woul d appear fromthe follow ng

"By cancelling the result of 1984 Internediate
Exami nation of Student Mahendra Pratap Yadav bearing
Roll No. 575203 in WB. List. The mark sheet and
certificate of the exam nee had been sent to you vide
office letter no. Confidential/ 3,4,5 Hgh
School /I nter/ Head Quarter / 47 dated 11.03.2004 and
letter no. SEE/Certificate/lnter/191 dated 19. 03.2004.

In conpliance of the order passed by the Hon ble
Hi gh Court in Petition No. 4034 of 2001 and Petition No.
20121/ 2004 dated 21.05.2004, the decision was taken in
the neeting of the Exam nation Board held on
20.11.2004 that the result of Shri Mhendra Pratap
Yadav bearing Roll No. 575203 exam nee of
I nt ermedi at e Exam nation 1984 shoul d be i medi ately
cancel l ed and the original mark sheets and certificate of
I ntermedi ate exam nation 1984 issued to himby the
Board should be returned i nmedi ately as per the
requi renent | egal proceedings should be initiated for
obtai ning mark sheet and certificate. The information
about the decision of the committee shoul d be
i medi ately sent to the concerned persons by the specia
nmessenger.

Therefore direction is given to you kindly nake
the District Inspector of School Aj angarh avail able after
obtaining the original mark sheet and certificate fromthe
Exam nee by maki ng the concerned student aware about
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It was urged that the apol ogy offered by the all eged Cont emor -
Respondent No. 2 may be accepted by this Court.

11. The | earned counsel appearing on behal f of Contemmor- Respondent
No. 1, however, urged that the contenpt petition is not naintainable as this
Court in its order dated 03.09.2003 having not issued any direction and,

thus, the question of violation thereof would not arise. |t was argued that
direction, if any, having been made in favour of Contemmor-Respondent

No. 1, the proceeding is not maintainable. It was also contended that

Cont emnor - Respondent No. ‘1 nerely asked for permission to sit in the

exam nation. |f the Board had granted a certificate, he is not responsible
t herefor.

12. W have been addressed on the conduct of Contemmnor - Respondent

Nos. 1 and 2. Contemmnor-Respondent No. 2 being a Secretary of the

statutory board is expected to act in accordance with |law. Before acting on
the purported application filed by Contemmor-Respondent No.1, he shoul d

have applied his mnd to the extant rules. Application of mnd on his part
was al so necessary on the purport of the order dated 03.09.2003 passed by
this Court.

13. On a plain/reading of the said order, it would be evident that the fraud
practiced by the all eged Contemor-Respondent No. 1 was not condoned by

this Court. His result was declared to be set aside. The judgnent of the

Al | ahabad Hi gh Court was expressly reversed. ‘An observation, however,

was made only to the effect that in the event, any rule permts Contemmnor-
Respondent No. 1 to appear at the exam nation, the Board would be free to
take a decision thereon. It now stands admtted that there does not exist any
rule in ternms whereof, Contemor-Respondent No. 1 coul d appear at the

exam nati on. Even otherwi se his application was confined to only appearing
at the exami nation. On what basis the certificate was granted has not been
di sclosed. It is not an ordinary m stake, as was submitted by Me. Dw vedi
The said certificate, if had not been wi thdrawn, would have restored the
status of Contemnor-Respondent No. 1. He woul d have got back his

service. He would have clained even other benefits fromthe Coll ege,

where he had been serving. The conduct of Contenmnor-Respondent No. 1

is, therefore, not free fromblem sh. He nade a representation before this
Court. The basis of said representation, it now transpires, is non-existent.
What he coul d have done was to search out the relevant rule, which was
applicable in this case. He filed a wit petition before the H gh Court only
because no action was taken. He did not informthe Hi gh Court that there

did not exist any rule. W, therefore, are of the opinion that Contemor-
Respondent No. 2 must have issued the certificate on extraneous

consi deration. Contemor-Respondent No. 1 is a beneficiary of the said
illegal and fraudulent certificate.

14. The certificate was issued on 14.05.2004. The decision had been
taken only by the Exam nation Board to cancel the said certificate. W,
therefore, are of the opinion that it is not a case where apol ogy tendered by
the all eged Contemors shoul d be accept ed.

15. Submi ssion of the | earned appearing on behal f of Contemor -
Respondent No. 1 that the contenpt petition is not maintainable is not
correct. Although no direction had been issued by this Court, evidently the
earlier certificate was directed to be cancelled. If that be so, Contemmor-
Respondent No. 1 could not have been indulged in any act which woul d

amount to act of canouflage of the record thereof. Taking undue advant age
of the observations nade by this Court al so amobunts to interference with the
order passed by this Court in inparting justice.

16. It is well-settled that what cannot be done directly, cannot be done
indirectly.
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17. Apart fromthe provisions of the Contenpt of Courts Act, this Court
has a constitutional duty in ternms of Article 129 as also Article 142 of the
Constitution of India to issue such directions, as are necessary for the ends
of justice. W, therefore, are of the opinion that Contemmnor- Respondent

Nos. 1 and 2 are guilty of conm ssion of contenpt of this Court.

18. However, having regard to the facts and circunstances of this case,

we are of the opinion that the interest of justice would be subserved, if both
of themare directed to pay a fine of Rs.2,000/- each. They shall deposit the
amount of fine in the Registry of this Court within four weeks from date,
failing which appropriate action shall be taken

19. Cont emmor - Respondent Nos. 3 and 4 admittedly are not parties to the
af orenment i oned order. Rul e agai nst themis di scharged; while naking the
rul e absol ute agai nst Cont emmor - Respondent Nos. 1 and 2.

20. This Petitionis allowed with the aforenenti oned directions.




