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Thi-s appeal by special |eave is preferred by
the original defendant \026 appell ant herein, against
the judgnent and decree of the H gh Court of Madras
granting declarati on and pernmanent injunction to the
original plaintiff V026 respondent herein, with respect
to the suit property setting aside the judgnent and
decree of the Trial Court as well as of the First
Appel | ate Court wherein aforesaid relief was denied
to the respondent.

Facts : -

Appel lant clainms to be the purchaser of suit
property from descendants of Muit huswary Nbopanar
br ot her of Veeramnut hu Mbopanar and the respondent
clains to be the purchaser of the sane property from
descendant s of Veeranut hu Moopanar

Respondent filed a suit for declaration of
title and permanent injunction restraining the
appel l ant from di sturbing his possession and causing
any inconveni ence in the peaceful enjoyment of the
suit property. In the plaint it was averred that
the suit property belonged to one Veeranuthu
Moopanar. He had two daughters viz. Sivanmalai Ama
and Thayaranmal . Veeranut hu Mbopanar sold his
entire property to his two daughters through a sale
deed dated 1.7.1940 for Rs. 300/-. Veeranuthu
Moopanar di ed and soon after his wi dowed daughter
Si vamal ai Ammal al so died issuel ess. Property of
Si vamal ai Anmal canme to the share of Thayaranmal
Thayarammal was married to one Senganel ai Myopanar
as his second wife. Sengamal ai Mopanar died in the
year 1973 and in 1976 Thayaranmal al so died
i ssuel ess. Ganapat hy Moopanar, son of the first wife
of Senganml ai Mbopanar, succeeded to the estate of
Thayarammal by virtue of Section 15(1)(b) of the
Hi ndu Succession Act, 1955 (for short "the Act’)
bei ng heir of her husband. Ganapathy Mopanar sold
the property to the respondent tenple on 25.5.1980.
That appellant was obstructing and interfering in
the peaceful enjoynent of the property by the
respondent. It was prayed that the respondent be
decl ared to be the owner being the vendee fromthe
| awf ul owner and the appellant be injuncted from
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interfering with the possessi on and peacefu
enjoynment of the suit property by the respondent.

In the witten statenment filed by the appell ant
it was contended that the entire property bel onged
to the father of Veeramut hu Mbopanar and Mit huswany
Moopanar and after the death of their father
partition took place between the brothers in the
year 1927 and the suit property fell to the share of
Mut huswany Moopanar. Veeramut hu Moopanar nanhaged
the property and took care of small children of
Mut huswany Moopanar. To prevent the property from
falling into the hands of the creditors of his
deceased brot her Mt huswany Mopanar, Veeranuthu
Moopanar executed a sham and nonmi nal sal e deed dated
1.7.1940 in favour of his two daughters. That the
suit property was always in possession and enjoynent
of the children of Mithuswany Mopanar and the
appel | ant ‘purchased t he property from Sornat hamal
and Nal | at hanbi, daughter and grandson respectively
of Mut huswamny NMbopanar on 1.4.1980. ~That marriage
bet ween Thayaramral and Sengamal ai Mbopanar was
di ssol ved under custom by Village Panchayat prior to
1950. That Ganapat hy Mbopanar was not the son of
Sengamal ai Moopanar fromhis first wife and in turn
was not the heir of Senganml ai Mopanar.” That the
suit was not nmintai nable for non-joinder of
necessary parties as well. Accordingto the
appel  ant, he was the owner in possession of the
suit property. That respondent was not entitled to
the declaration and injunction prayed for.~ The suit
being frivol ous deserves to be dism ssed with costs.

Trial Court dismissed the suit of the
respondent with costs. It was held that both the
parties had failed to adduce satisfactory evi dence
to prove the title of their respective vendors to
the suit property. That the sal e deed executed in
favour of the respondent was not valid and the sale
made in favour of the appellant was also not proved.
That respondent failed to prove that Ganapathy
Moopanar was the son of Sengamal ai Mbopanar from hi s
first wife. That Ganapathy Moopanar was neither in
possession of the suit property nor had any title
over the same. That no divorce had taken place
bet ween Thayarammal and Senganal ai Moopanar as had
been pl eaded by the appellant. That sal e deed dated
1.7.1940 executed by Veeranuthu Moopanar in favour
of his daughters was valid. That the suit was
barred for non-joinder of necessary parti es.

Bei ng aggrieved, respondent preferred first
appeal . Appellate Court upheld the judgment and
decree of the Trial Court and dism ssed the appea
hol di ng that the respondent was not entitled to the
declaration of title and pernanent injunction as
prayed for. It was held that the title in the suit
property did not pass to Veeramuthu Mopanar and the
sal e deed executed by himin favour of his daughters
on 1.7.1940 was sham and nominal. That the marri age
bet ween Thayarammal and Sengamal ai Moopanar was
di ssol ved under custom and the respondent had al so
failed to prove that Ganapathy Mopanar was the son
of Sengamal ai Mbopanar. Since Ganapat hy Mopanar
was not the son of Senganal ai Moopanar, he coul d not
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inherit the estate of Thayarammal as the heir of the
husband of Thayaranmal under Section 15(1)(b) of the
Act. In view of the findings that Thayaramm
succeeded to the estate of her father by way of

i nheritance being the daughter and not as a vendee
by way of sale fromher father, by virtue of Section
15(2)(a) of the Act, in the absence of any direct
heir, the property of Thayaranmal devol ved upon the
heirs of her father i.e. the famly nenbers of the
brother of her father. The fanily nenbers of

Mut huswany Moopanar had the title and right over the
suit property and the sal e deeds executed by the
daught er and grandson of Mut huswany Moopanar in
favour of the appellant were valid and those
execut ed by Ganapathy Mopanar in favour of the
respondent did not convey any title as their vendor
did not have the title to the property.

Respondent, bei ng aggrieved, filed Second
Appeal No. 595 of 1984 agai nst the judgnent and
decree of the First Appellate Court i'n the Hi gh
Court. The \Hi gh Court while adnitting the appea
forrmul ated the foll owing substantial questions of
|aw said to be arising in the appeal :-
"1) Whet her the | ower appellate court having
uphel d the sal e deed ‘executed by
Thayarammal in favour of a third party in
relation to the properties said to have
been obt ai ned by her through her father
Veer amut hu Moopanar could hel d
i nconsi stently that Thayaranmal did not
get any property validly from Veeranut hu
Moopanar ?

2) I f Thayarammal can be taken to have
acquired title to the suit property

whet her the plaintiff could be non-suited
on the ground that Ganapathy, who sold
the property as step son of Thayaramma
shoul d be proved by plaintiff as the
legiti mate son of Thayarammal’s husband
by another w fe, when there is no
specific allegations made in the witten
statenent that Ganapathy is the
illegitimte son of Sengamal ai, husband
of Thayar ammal ?"

H gh Court on reappraising the entire evidence
reversed the findings of both the courts bel ow and
decreed the suit of the respondent granting
decl arati on and pernmanent injunction as prayed for

inthe suit. It was held that sale deed dated
1.7.1940 executed by Veeranuthu Moopanar in favour
of his daughters was not sham and nonminal. That no

di vorce took place between Thayaranmal and
Senganal ai Moopanar and Ganapat hy Moopanar was the
son of Senganmal ai Moopanar. That by virtue of
Section 15(1)(b) of the Act Ganapathy Mopanar
succeeded to the estate of Thayarammal and

conpl etely excluded the branch of Mithuswamny
Moopanar frominheritance to the estate of
Thayarammal . That after the death of Thayarammal,
her step-son Ganapathy Mopanar inherited the
property as heir of her husband and, therefore, had
a conveyable title to the suit property. Sale made
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by himin favour of the respondent was upheld and
the suit decreed.

Counsel for the appellant strenuously contended
that the Hi gh Court has conmtted jurisdictiona
error in setting aside the findings of fact recorded
by the courts bel ow on re-appreciation of evidence
in the Second Appeal in exercise of its jurisdiction
under Section 100 of the Code of Civil Procedure
(hereinafter referred to as "the Code’). According
to him the questions of |law fornul ated by the Hi gh
Court at the tinme of adm ssion of the appeal did not
arise either fromthe pleadings of the parties,
evidence led or the findings recorded by the courts
bel ow. That the High Court after referring to the
guestions of |aw which had been fornulated at the
time of admission failed to determ ne any one of
them That the H gh Court erroneously assuned that
once the questions of |aw have been framed then it
gets the jurisdiction to decide the appeal on re-
appr eci ation of evidence without determ ning the
guestions of |aw

Per contra, counsel for the respondent did not
di spute the proposition of law that the jurisdiction
of the Hi gh Court under Section 100 of the Code is
limted to the substantial questions of 1aw franed
at the tinme of adnmission of the appeal or further
substantial questions which the H gh Court can frane
during the course of hearing of the appeal after
recordi ng reasons for the sane. He coul d not
seriously dispute the fact that the questions of |aw
formulated at the tine of admi ssion of the appea
are not substantial questions of |aw involved in the
case. He submitted that the case be remtted back
to the High Court for a fresh decision |leaving it
open to the H gh Court to frane additiona
substantial questions of law, if ‘any, arising in the
appeal in order to do substantial justice between
the parties.

A perusal of Section 100 of the Code nakes it
clear that the High Court cannot proceed to hear a
Second Appeal without fornulating the substantia
guestions of law involved in the appeal. It reads

"100. Second Appeal \026 (1) Save as otherw se
expressly provided in the body of this Code or
by any other law for the tinme being in force,
an appeal shall lie to the High Court from
every decree passed in appeal by any court
subordinate to the High Court, if the H gh
Court is satisfied that the case involves a
substantial question of |aw

(2) An appeal may lie under this section from
an appel | ate decree passed ex-parte.

(3) In an appeal under this section, the
menor andum of appeal shall precisely state the
substantial question of law involved in the
appeal

(4) Where the High Court is satisfied that a
substantial question of lawis involved in any
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case, it shall formulate that question

(5) The appeal shall be heard on the question
so formul ated and the respondent shall, at the
hearing of the appeal, be allowed to argue

that the case does not involve such question

Provided that nothing in this sub-section
shal |l be deenmed to take away or abridge the
power of the Court to hear, for reasons to be
recorded, the appeal on any other substantia
guestion of law, not formulated by it, if it
is satisfied that the case involves such
guestion."

Section 100 provides that the second appea
would lie to the H gh Court froma decree passed in
appeal by any court subordinate.to the H gh Court if
the Hi gh Court is satisfied that the case "invol ves
a substantial question of law'.” It further provides
that the nmenorandum of appeal shall precisely state
the substantial question of |aw- involved in the
appeal and the High Court on being satisfied that
the substantial question of lawis involved in a
case formulate the said question. Sub-section (5)
provi des that the "appeal shall be heard on the
guestion so fornulated". It reserves the liberty
with the respondent agai nst whomthe appeal was
adnitted ex-parte and the questions of |aw had been
franed in his absence to argue that the case did not
i nvol ve the questions of |aw framed. Proviso to
sub-section (5) states that the questions of |aw
franed at the tine of adnission would not take away
or abridge the power of the court to frame any ot her
substantial question of |aw which was not fornmul ated
earlier, if the court is satisfied that the case
i nvol ved such additional questions after recording
reasons for doing so. It is abundantly clear from
the analysis of Section 100 that if the appeal is
entertained without fram ng the substantia
questions of law, then it would be illegal and would
amount to failure or abdication of the duty cast on
the court. The existence of substantial questions
of law is the sine qua non for the exercise of
jurisdiction under Section 100 of the Code. {
Refer to Kshitish Chandra Purkait v. Santosh Kumar
Purkait & Ors. [(1997) 5 SCC 438], Panchugopal Barua
v. Umesh Chandra Goswam [(1997) 4 SCC 413], Kondiba
Dagadu Kadam v. Savitribai Sopan CGujar [(1999) 3
SCC 722] }

A three Judge Bench of this Court in Santosh
Hazari v. Purushottam Tiwari (Deceased) By LRs.
[ (2001) 3 SCC 179] after tracing the history of
Section 100, the purpose which necessitated and
per suaded the Law Commi ssion of India to recomrend
for anendnment of Section 100, concluded that scope
of hearing of Second Appeal by the High Court is
circunscri bed by the questions formul ated by the
Hi gh Court at the time of adm ssion of the appea
and the H gh Court has to hear the appeal on
substantial questions of |aw involved in the case
only. That the Hi gh Court would be at liberty to
hear the appeal on any other substantial question of
law, not earlier fornmulated by it, if the court is
satisfied of two conditions i.e. (i) the H gh Court
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feels satisfied that the case involves such
qguestion, and (ii) the Hi gh Court records reasons
for its such satisfaction." It was observed in para
10 as under :-

"At the very outset we may point out that the
meno of second appeal filed by the plaintiff-
appel | ant before the H gh Court suffered from
a serious infirmty. Section 100 of the Code,
as amended in 1976, restricts the jurisdiction
of the Hi gh Court to hear a second appeal only
on "substantial question of law involved in
the case”". An obligation is cast on the
appel l ant to precisely state in the nmenorandum
of appeal the substantial question of |aw
i nvol ved in the appeal and which the appell ant
proposes to urge before the High Court. The
H gh Court nust be satisfied that a
substantial question of lawis involved in the
case and such question has then to be
fornmul ated by the Hi gh Court.  Such questions
or question nay be the one proposed by the
appel  ant or may be any ot her ‘question which
t hough not proposed by the appellant yet in
the opinion of the H gh Court arises as
involved in the case and is substantial in
nature. At the hearing of the appeal, the
scope of hearing is circunscribed by the
guestion so fornul ated by the Hi gh Court. The
respondent is at liberty to showthat the
guestion fornul ated by the H gh Court was not
involved in the case. In spite of a
substantial question of |aw determ ningthe
scope of hearing of second appeal having been
formul ated by the High Court, its power to
hear the appeal on any other substantia
guestion of law, not earlier formulated by it,
is not taken away subject to the twin
conditions being satisfied : (i) the High
Court feels satisfied that the case invol ves
such question, and (ii) the H gh Court records
reasons for its such satisfaction."

{Emphasi s suppl i ed}

As to which would constitute a substantia
guestion of law, it was observed : -
"A point of |aw which adnmts of no two
opi ni ons may be a proposition of |aw but
cannot be a substantial question of law. To
be "substantial” a question of |aw nmust be
debat abl e, not previously settled by |aw of
the land or a binding precedent, and nust have
a material bearing on the decision of the
case, if answered either way, insofar as the
rights of the parties before it are concerned.
To be a question of law "involving in the
case" there must be first a foundation for it
laid in the pleadings and the question should
enmerge fromthe sustainable findings of fact
arrived at by court of facts and it nust be
necessary to decide that question of law for a
just and proper decision of the case. An
entirely new point raised for the first tine
before the H gh Court is not a question
i nvolved in the case unless it goes to the
root of the matter. It will, therefore,
depend on the facts and circunmstance of each
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case whether a question of lawis a

substantial one and involved in the case, or

not; the paramount overall consideration being

the need for striking a judicious bal ance

bet ween t he indi spensabl e obligation to do

justice at all stages and inpelling necessity

of avoiding prolongation in the life of any

lis." { Emphasi s
suppl i ed}

Thi s judgnent has been followed in a nunmber of
deci sions including the l'atest on the point
Thi agarajan & Os. V. Sr
Venugopal aswamay B. Koil & Ors. [(2004) 5 SCC
762] .

As per settled |law, the scope of exercise of
the jurisdiction by the H gh Court in Second Appea
under Section 100 is linmted to the substantia
guestions-of law franed at the tine of adm ssion of
the appeal or additional substantial questions of
law framed at a | ater date after recording reasons
for the same. It was observed in Santosh Hazari’'s
case (supra) that a point of |aw which adnmits of no
two opi nions may be a proposition of |aw but cannot
be a substantial question of law. To be a
"substantial’ question of |aw rmust be debatabl e, not
previously settled by |law of theland or a binding
precedent and answer to the same will have a
material bearing as to the rights of the parties
before the Court. As to what would be the question
of law "involving in the case", it was observed that
to be a question of law 'involvingin the case
there nmust be first a foundationfor it laid in the
pl eadi ngs and the question should energe fromthe
sustai nable findings of fact arrived at by the court
of facts and it nust be necessary to decide that
qguestion of law for a just and proper decision
bet ween the parties.

After perusal of the findings recorded by the
courts below and the H gh Court, we are of the
opi nion that the questions of law franed at the tine
of adm ssion of the appeal were not questions of
substance arising fromthe findings record\ed by the
courts of fact. The court of fact recorded the
finding that the title in the suit property did not
pass to Veeranut hu Moopanar and the sal e deed dated
1.7.1940 executed by himin favour of his two
daughters was a nom nal and a shamtransaction. The
court of fact had also conme to the conclusion that
there was a divorce between Thayarammal and
Sengamal ai Mbopanar under custom and the respondent
herein had failed to prove that Ganapat hy Mdopanar
was the son of Senganml ai Mopanar fromhis first
wife. After recording this finding of fact, the
court of fact held that since Ganapathy Mbopanar was
not proved to be the son of Senganal ai Mopanar and
that a divorce had taken place between Thayarammma
and Senganml ai Mdopanar, Ganapat hy Mbopanar coul d
not succeed to the estate of Thayarammal being the
heir of her husband under Section 15(1)(b) of the
Act. That in the absence of any direct heir, the
property of Thayarammal reverted back to the heirs
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of her father i.e. the famly nenbers of the brother
of her father. The sale effected by Ganapathy
Moopanar in favour of the respondent did not convey
any title as Ganapat hy Mopanar was not proved to be
the owner of the property.

The Hi gh Court on re-appreciation of evidence
recorded a finding to the contrary and held that the
marri age between Thayarammal and Senganal ai Moopanar
had not been dissolved. It further held that
Ganapat hy Moopanar was the son of Senganmal a
Moopanar from his previous wife. That the sale
execut ed by Veeranut hu Moopanar dated 1.7.1940 in
favour of his two daughters was not a nom nal and
sham transaction. That it conveyed a valid title of
the suit property to his tw daughters. As the
daught ers had not inherited the property but
purchased the same fromtheir father, they becane
the absol ute owners of the sane. Thayaramual had
i nherited the share of her sister after her death.
As Thayarammal had di ed i ssuel ess and had a step-son
Ganapat hy Moopanar from-her husband, Ganapathy
Moopanar inherited the suit property being the heir
of her husband under Section 15(1)(b) of the Act and
succeeded to the estate of Thayarammal. That
Ganapat hy Moopanar had a conveyable title in the
suit property and the sale nade by himin favour of
the respondent was valid and decreed the suit. . This
was done on re-appreciation of evidence present on
record. Questions of |aw which had been franed at
the time of adm ssion and were referred and
reproduced in the judgnment were not adverted to
whi | e deciding the appeal. No finding was recorded
on those questions. After reproducing the questions
of law, the |earned Single Judge did not advert to
either of themor record findings on them The
| earned Single Judge proceeded to deci de the appea
thereafter as if after fram ng the questions of |aw
the H gh Court gets the jurisdictionto re-
appreci ate the evidence and cone to a concl usion
ot her than the one recorded by the courts of fact.
As observed by this Court in Santosh Hazari’s case
(supra) for the question of law to be involved in
the case, first a foundation for it has to be laid
in the pleadings and the question should enmerge from
the sustainable findings of facts arrived at by the
court of fact and it must be necessary to decide
that question of law for a just and proper decision
of the case. In the present case, the |earned
Si ngl e Judge proceeded to re-appreciate the evidence
and on re-appreciating the sanme, set aside the
findings referred to above on facts. On reversal of
the findings referred to above on facts, the High
Court came to the conclusion that Ganapathy Mopanar
woul d i nherit the property under Section 15(1)(b)
being the heir of the husband of Thayarammal and not
under Section 15(2)(a) under which property was to
revert back to the heirs of her father. The
qguestions of |aw which were framed at the tinme of
adm ssion of the appeal were not decided by the Hi gh
Court.

Even if the H gh Court was of the view that the
findings of fact recorded by the courts bel ow were
wrong, in our opinion, these findings of fact could
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not be disturbed without comng to the conclusion
that the findings recorded were perverse i.e. based
on m sreadi ng of evidence or based on no evidence.
The Hi gh Court did not cone to such a concl usion
The | earned Singh Judge also did not come to the
concl usi on that the appeal involved ot her
substantial questions of |law or fornulate the sane.

Counsel for the respondent submitted that the
case be renmitted back to the H gh Court for a fresh
decision. W are not inclined to do so as, in our
opi nion, a substantial question of |aw does not
arise in the appeal. Counsel for the respondent
could not formulate a question of |aw which could be
said to be arising in the second appeal

For the reasons stated above, this appeal is
accept ed, 't he judgnent and decree passed by the Hi gh
Court is set aside and that of the courts belowis
restored.. No order as to costs.




