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PETI TI ONER
COLLECTOR OF CENTRAL EXCI SE

Vs.
RESPONDENT:
M S. WOOD POLYMERS LTD. ETC.
DATE OF JUDGVENT: 17/ 12/ 1997
BENCH

S.C. AGRAWAL, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
THE 17TH DAY OF DECEMBER, 1997
Present:
Hon" blle M. Justice S.C Agrawa
Hon’ bl e M. Justice D.P. Wadhwa
Joseph Vellapally, F.S. Nariman, Sr. Advs:, Y.P.Mhajan
K. C. Kaushi k, S. Dwi vedi, V. K. Ver ma, M's. Rekha Pandey,
Ms. Meenakshi Arora, (Ms. Al ka Agar wal , V. K. Bhatt,
Ms. V.D. Khanna,) Advs. for MS.|I.M Navavati, Associates,
M s. Janaki Ramachandr an, K. K. Anand, Raj esh Kumar
M L. Lahoty, Paban Kr . Shar ma, H manshu Shekhar , R N
Kar anj awal a, M s. Nandi ni Core, Arvi nd Kumar
Ms. M K. Karanjawal a, Advs. wth  them for the appearing
parties.
JUDGMENT
The foll owi ng Judgenment of the Court was delivered:
S. C. AGRAWAL, J.
ClVIL APPEALS NCS. 1852-53/1991.2516-21/1991 AND 11899/ 1996
These appeals by the Revenue raise a commpn question
nanel y, whether paper based |am nated Sheets/Boards are
classifiable for the purpose of excise duty under Headi ng
3920.21 of the Schedule to the Central Excise Tariff Act,
1985 [hereinafter referred to as ‘the Act’'] as clained by
the Revenue or under Heading 4818.90 of the said Schedul e
till February 28,1988 and under Headi ng 4823.90 of the said
Schedul e on and after March 1,1988 as found by the Custons
Excise & Gold [Control] Appellate Tribunal [hereinafter
referred to as ‘the Tribunal '].
Ms Wod Polyners Ltd., the respondent in Civil Appeals
Nos. 1852-53 of 1991, manufactures (i) paper based decorative
| am nated sheets, (ii) cotton fabric based |anminates -and
(iii) paper based insulators electrical grade. The said
products were classified by the Assistant Collector of
Central Excise wunder Chapter 39 sub-Heading 3920.21. The
said classification was approved in appeal by the Coll ector
of Central Excise (Appeals). On further appeal by the
assessee, the Tribunal, by its judgment dated March 6, 1990,
hel d t hat paper based decorative | am nated sheets/boards are
classifiable under sub-heading 4818.90 till February 28
1988 and under Heading 4823.90 on and after March 1, 1988,
and that cotton fabric based lamnates are classifiable
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under Heading 3922.90 till February 28.1988 and under
Headi ng 3926.90 on and after March 1,1988. As regards paper
based insulators it was held that sane are classifiable
under Heading 8546.00. In taking the said view the Tribuna
has followed its earlier judgments in Amt Polymers &
Conposited Ltd., Hyderabad v. CCE Hyderabad, 1989 (20) ECR
454, and Ms Meghdoot Laminate Pvt. Ltd. v. CCE Ahnedabad,
Order Nos, 553 to 572/89 dated Septenmber 29, 1989. As
regards paper based insulators the Tribunal has placed
reliance on its decision in CCE Ahmedabad v. Metro Wod
Engi neering Wbrks, 1989 (22) ECR 369. Cvil Appeals
Nos. 1852-53 of 1991 have been filed by the Revenue agai nst
the said judgnent of the Tribunal

The sane view was taken by the Tribunal in judgnment
dated August 17,1991 in the case of Ms Meghdoot Lam nate
Pvt. Ltd and in the judgnent dated Novenber 3,1995 in the
case of Ms Mti Polyners in respect of paper based
decorative |amnated sheets which were held to be
cl assifiabl e under Heading 4818.90 and not under Heading
3920. 21 as clai med by the Revenue. Civil Appeals Nos. 2516-
21 of 1991 and Civil Appeal No. 11899 of 1995 have been
filled against the said judgnment of the Tribunal

On behal f of the Revenue it has been submitted that the
matter now stand covered by the recent judgrment of this
Court in CCE Hyderabad v. Bakelite HylamLtd., (1997) 91 ELT
13(SC). In that case the Court has considered the questions
regarding the classification for the purpose of excise duty
of the following itens: (i) Decorative |amnated sheets;
(ii) Industrial |amnated sheets which are paper based, and
(iii) dass Epoxy lamnated sheets. In the judgnent under
appeal in that case the Tribunal had held that all these
varieties of |am nated sheets were not covered by Entry 15-
A(2) and were classifiable wunder residuary Item 48 of the
Ad Tariff which was in operation prior to coming into force
of the Act and that the said products were classifiable

under Heading 4818.90 till February 28, 1988 and under
Headi ng 4823.90 on or after March 1,1988 and that 'they did
not fall wunder Heading 3920.21 till February 28,1988 and

under Heading 3920.37 on or after March 1,1988 of the New
Tariff in the Schedule to the Act. Reversing the said view
of the Tribunal, this Court has held that the Tribunal had
rightly classified decorative | am nates under residuary ltem
68 of the Od Tariff. But as regards classification under
the New Tariff, this Court set aside the decision of the
Tribunal in so far as it classified decorative |aninated
sheets under Headi ng 4818.90/4823.90 of the New Tariff and
held that decorative |aminated sheets were classifiable
under Heading 3920.31/3920.37 of the New Tariff., In respect
of industrial |amnated sheets and glass epoxy |am nated
sheets it was held that they had been correctly classified
by the Tribunal under Heading 7014/8546 of the New Tariff.

In view of the judgnment of this Court in Bakelite Hylam
Ltd., (supra) the decision of the Tribunal holding that
paper based insulators manufactured by Ms Wod polyner
Ltd.,[respondents in Civil Appeals Nos. 1852-53 of 1991] are
cl assifiable under Heading 8546 of the New Tariff nust be
upheld since it is in consonance with the decision of this
Court in Bakelite Hylam Ltd., (supra). The only question
that remains is with regard to classification of paper based
decorative | am nated sheets/boards and cotton fabric based
| am nat ed sheets.

Shri F.S.Nariman, the |earned senior counsel appearing
for the respondents in Civil Appeals Nos. 1852-53 of 1991
has, however, urged that the decision of this Court Bakelite
Hyl am Ltd., (supra) does not |lay down the correct law and it
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needs reconsideration in so far as it related to
classification of paper based decorative | am nated sheets.

In order to deal wth the said submssion of Shr
Nari man we would set out the relevant entries in the New
Tariff which were in these terns :

3920 O her Pl ates, Sheers,
Film foil and strip,
of plastics, non-cellul-
ar, whether |acquered or
netal |l i sed or |am nated,
supported or simlarly
conbi ned with ot her
materials or not. O
regenerated Cell ul ose

3920. 21 Fil mof thickness not
exceedi ng 0. 25
mllineters.
O Oher Plastics :

3920. 31 Ri gid plates, sheets
filmfoil and strip
4818 O her Articles of Paper

pul p, paper, paper-
Board, Cellul ose
Waddi ng or Wabs of
Cel I ul ose Fi bres
4818. 90 ot her.
Sone changes were made in the tariff entries inthe Schedul e
to the Act effect from March 1,1988 and Headi ng No. 3820.31
was re-nunbered and as a result plates,” etc. of other
plastics that were ‘Rigid | amnated’ were placed in Headi ng
3920.37. Simlarly, Heading 48.18 was re-nunbered as 48.23
and sub-headi ng 4818.90 was nunbered as 4823.90 with effect
from March 1,1988
The New Tariff introduced by the Act prescribes the
Rules of Interpretation of the entries and in- respect of
goods which are prina facie classifiable under two or nore
headi ngs the followi ng provision in contained in Rule 3:
"3 Wen by application of sub-rule (b) of Rule 2 or for
any other reason, goods are, prina facie, classifiable
under two or nore headings, classification shall ~ be
effected as foll ows:
(a) The heading which provides the nost specific

description shall be preferred to headi ngs
providing a nore general description......
(b) M xtures, conposite goods consi sting of

different materials or nmade up of different
conponents, and goods put up in sets, which cannot
be classified by reference to (a), shall be
classified as if they consisted of the material or
conponent whi ch gives them their essenti al
character, i nsof ar as this criterion is
appl i cabl e.
(c) When goods cannot be classified by reference
to (a) or (b), they shall be classified under the
headi ng which occurs last in the numerical order
among those which equally merit consideration.”
Shri Nariman has urged that test to be applied for
classification for the purpose of excise duty is the ‘common
parl ance test’, i.e., the sense in which the product is
understood in the trade parlance or comrercial usage and
under st andi ng. The |earned counsel has submitted that paper




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

based decorative lamnates are manufactured by passing
several sheets of duty paid kraft paper through resin bath
and are inpregnated with a chemical solution classified a
resin solution (phenol formal dehyde solution). It is
submitted that the paper based decorative |amnates are,
therefore, primarily paper falling in Chapter 48 dealing
wi th paper and paper board, articles of paper pulp and does
not fall in Chapter 39 which deals with plastic and articles
thereto. It is subnmitted that this Court Bakelite Hylam
Ltd., (supra) has considered the question in the |ight of
Rule 3 of the Rules of Interpretation and had not exan ned
the trade parlance and commercial of traders, dealers and
users, expert opinions, trade Iliterature and marketing
material were produced before the authorities to show that
the decorative |ami nates are in comercial parlance are not
known as plastic and are not. sold, marketed and used as
article of plastic.

W are wunable to accept the said contention of the
| earned counsel. In view  of the rul es regardi ng
Interpretation which are contained in the New Tariff the
matter of  classification has to be considered in the |ight
of the said rules. As indicated earlier, Rule 3 of the said
rules contains the principl es to be appl i ed f or
classification of goods which are prima facie classifiable
under two or nore headings. Since decorative |am nates are
conposite goods nmde from different ~conponents, nanely,
paper and chemical solutions wth which it is inpregnated,
the «classification of decorative laminates has to be
determined in the light of Rule 3(b). According to the said
rule, conposite goods consisting of different naterials or
made up of different conponents which cannot be cl assified
by reference to sub-rule (a) shall be classified as if they
consisted of the nmaterial or conponents which gives them
their essential character insofar as “this criterion is
applicable. As a result of inpregnation wth the chemca
solutions the character of paper is changed into decorative
lam nates and it is the chem cal solutions which give them
their essential character. In this regard, this ' Court in
Bakelite Hylam Ltd., (supra) has said :

"In the present case, the essential character of a

decorative lam nated sheet is its rigidity or strength

and its resistence to heat and noisture. This are
essentially characteristics which are inparted by
resins. Paper does not possess any of t hese
characteristics. Therefore, applying Rule 3 (b) and
going by the essential characteristics of such
| am nated sheets, these goods are nore. appropriately

cl assifiabl e under Chapter 39."

Rel i ance had been placed by the Court on the follow ng
Expl anatory Note to Chapter 39 in the Harnoni sed System of
Nomencl at ure :

"Conbi nations of plastics and materials other than
textiles :

This Chapter also covers the follow ng products,

whet her they have been obtained by a single operation

or by a nunmber of successive operations provided that
they retain the essential <character of articles of
pl astics :

(c) Paper reinforced stratified plastic sheeting, and

products consisting of one |ayer of paper or paperboard

coated or covered with a |layer of plastics, the latter
constituting nore than half the total thickness, other

than wall coverings of heading 48. 14.

(d) Products consisting of glass fibres or sheets of

paper, inpregnated with plastics and conpr essed
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t oget her, provi ded t hey have a hard, rigid
character. (If having nore the character of paper or of
articles of glass fibres they are classified in Chapter

48 to 70, as the case may be.)"

In has been pointed out that Explanatory Note clearly
provides that sheets of paper inpregnated with plastics and
conpressed together, as in the present case, provided they
have a hard, rigid character would fall under Chapter 39 and
if having nore the character of paper or of articles of
glass fibres they are classified in Chapters 48. Since the
decorative | am nated sheets are hard and rigid in character,
they are classifiable under Chapter 39 and not under Chapter
48.

Shri Nariman has placed reliance on the decision of
this Court in Mdti Lam nates Private Ltd. v. Collector, 1995
(76) ELT 241 (SC), wherein it has been held that Pheno
For mal dehyde (Resol) is not "goods" capable of being bought
and sol d. Shri Nar i man has al so subm tted t hat
classification of decorative |am nated sheets can be
det erm ned under Rule 1 of the rules of interpretation which
reads as under:

"1. The titles of ~Sections and Chapters are provided

for ease of reference only; for |legal purposes,

classification shall” be determ ned according to the
terns of the headings and any relative Section or

Chapter Notes and, provided such headings or Notes do

not otherwi se require, according to -the provisions

her ei nafter contai ned."

In Bakelite HylamlLtd., (supra) this Court has taken
note of Rule 1. It has been pointed out that Rule 1 does
not help to classify the goods in question because in view
of Note 1(f). Chapter 48 is not applicable to these goods.
Under Note 1(f) to Chapter 48 paper reinforced stratified
pl astic sheeting or one |I|ayer of ~ paper board coated or
covered with a layer of plastics the latter constituting
nore than half the total thickness or articles of such
materials, other than wall coverings of heading No. 48.14 do
not fall that Chapter but fall in Chapter 39. In view of the
said provision in Chapter 48 it has been heldthat Rule 1
cannot be invoked and the nmatter of classification has to be
determined in accordance with Rule 3(b) of the Rules  of
Interpretation.

In Moti Lanminates Private Ltd. (supra) this Court was
considering the question whether resin or resol whichare
produced in the process of manufacturing | am nated sheets
are liable to paynment of excise duty for the reason that
artificial or synthetic resins and plastic materials are
| evi abl e goods under Item 15A of the old tariff. It was held
that resol or resin is not narketable or capable or being
mar keted and, therefore the sane was not subject to duty.
The said decision in Mti Lanm nates Private Ltd. - (supra)
does not have any bearing on the question of classification
of paper based decorative |am nated sheets produced by the
respondents.

It has been pointed out that by Finance Act, 1997 the
Central Excise Tariff Act, 1985 has been anmended and the
foll owi ng new the sub-Headi ng 4823.40 has been Inserted

"4823.40. Products consisting of sheets of paper or
paper board, i npregnated, coated or covered wth
plastics (including thermpostat resins or mxtures
thereof or chemcal fornulations containing nelam ne,
phenol or wurea formaldehyde with or wthout curing
agents or catalysts), conpressed together in one or
nore operation; products known conmercially as
decorative | am nates".
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The submi ssion is that the insertion of the said new
entry in Chapter 48 has to be regarded as |egislative
recognition of the comercial understanding that decorative
lam nates is an article of paper because products known
commercially as decorative | am nates have been included in
the said entry falling in Chapter 48 which relates to paper
and paper boards. W are unable to accept this contention
Decorative laminates have been nentioned in the entry
falling in sub-Heading 4823.40 which has been inserted in
Chapter 48 presumably in view of the decisions of the
Tribunal holding that paper based decorative |am nated
sheets fall under Chapter 48. The insertion of the said
entry in Chapter 48 does not, in out opinion, nmean that the
interpretation placed by this Court in Bakelite Hylam Ltd.
(SUPRA) on the entries, as they stood prior to insertion of
the entry falling in sub-heading 4823.40, is not correct and
it needs reconsideration. W -~are, therefore, wunable to
accept the contentions urged on behalf of the respondents
seeki ng reconsideration of the decision of this Court in
Bakel ite ‘Hyl'am Ltd. (supra).

In accordance wth the law |laid down in Bakelite Hylam
Ltd. (supra) it rmust be held that paper based decorative
| am nated sheets and cotton fabric based laminates are
cl assifiabl e under Headi ng 3920. 21/3920.37 of the New Tariff
and the decision of the Tribunal holding that the sane are
classifiable under tariff entries 4818. 90/ 4823.90 and
3922. 90/ 3926. 90 cannot be upheld and has to be set aside.

In the result, Cvil Appeals Nos. 1852-53 of 1991 are
partly allowed and, while nmaintaining the decision of the
Tribunal that the paper based insulators are classifiable
under Heading 8546.00, the decision of the Tribunal hol ding
t hat paper based decorative | amnat ed sheet s are
cl assi fiabl e under sub-heading 4818.90 till February 28, 1988
and under sub-headi ng 4823.90 on and after March 1, 1988 and
cotton fabric based | ami nated decorative boards are
cl assifiabl e under sub-headi ng 3922.90 till February 28, 1988
and under sub-headi ng 3926.90 on and after March 1,1988 is
set aside and it is directed that the paper based decorative

| ami nated sheets and cotton fabric based | am nat ed
decorative boards are classifiabl e under sub-headi ng 3920. 21
till February 28, 1988 and under sub-headi ng 3920.37 on and

after March 1,1988.

Cvil Appeals Nos. 2516-21 of 1992 and 11899 of 1996
are also allowed and the judgnment of the Tribunal hol ding
that paper based decorative |amnmi nated sheet-are classifiable
under sub-heading 4818.90 is set aside and it is held that
the said product is classifiable under sub-heading 3920. 31
till February 28,1988 and under sub-headi ng 3920.37 on and
after March 1,1988. No order as to costs.

ClVIL APPEALS NOCS. 7027/ 1995, 7029/ 1995, 9483/ 1996,
221/1997, 10466/ 1995, 10489/1995

These appeals are filed against the judgnent of the
Tribunal dated July 18,1995 whereby the claim of the
appel l ants for paynment of excise duty at the concessiona
rate on the notification No. 135/89-CE dated May 12, 1989
has been negatived.

The appellants manuf acture paper based decorative
| am nated sheets. The said products are made by coating and
i mpregnating paper in chemical solution, nanmely, Pheno
For mal dehyde Sol ution and Mel am ne Formal dehyde solution
Notification No. 135/89 dated My 12, 1989 provided as
follows :

"Notification No. 135/89-C E. dated 12.5.1989

In exercise of the powers conferred by sub-section

(1) of Section 5A of the Central Excises and Salt Act,
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1944 (1 of 1944, the Central Governnent, Being
satisfied that it is necessary in the public interest
so to do, hereby exenpts goods falling under sub-
headi ng No. 4823.90 of the Schedule to the Centra

Excise Tariff Act, 1985 (5 of 1986), other than

products consisting of sheets of paper or paper board

i mpr egnat ed, coat ed or cover ed with pl astics,

conpressed together in one or nore operation, fromso

much of the duty of excise Ileviable thereon which is
specified in the said schedule as is in excess of the
amount cal cul ated at the rate of 12% ad val orem”

The said notification was subsequently replaced by
Notification No. 20/94-C E. dated March 1, 1994 which was in
the following terns :

"Notification No. 20/94-C E.dated 1.3.1994

In exercise of the powers conferred by sub-section

(1) of Section 5A of the Central Excises and Salt Act,

1944 (1 of 1944), the Central CGovernnent, being

satisfied that it is necessary in the public interest

so.to ~do, hereby exenpts goods of the description
specifiedin colum (3) of the Table hereto annexed and
falling within the Chapter or sub-heading Nos. of the

Schedule to the Central Excise Tariff Act, 1985 (5 of

1986) , as are specified in colum (2) of the said

Table, from so much of the duty of excise leviable

thereon which is specified in the said Schedule, as is

in excess of the anobunt calculated at the rate
specified in ‘the corresponding “entry in colum (4) of

the said Tabl e.

S. No. Chapt er/sub Descri ption of goods Rat e
head No.
1. 48 Mapl i t ho-paper and kraft Ni

paper supplied to a braille
press agai'nst an indent

pl aced by the National Insti-
tute for Visually Handi capped

Dehr adun
2. 48 Paper splints for nmatches, Ni
whet her or not waxed.
3. 48 Asphal tic roofing sheets Ni |
4, 48 Paper pul p noul ded trays Ni
5. 48 Cel  ul ose insol e board of 100%
sheet s ad
Val or em
6. 4811. 30 Al'l goods, other than products
and consi sting of sheets of paper 20%
4823. 90 or paper board i nprognated, ad
coated or covered with Val orem

pl astics, conpressed to-
gether in on or nore
operations.
By Notification No. 144/94-C. E. dated Decenber 22, 1994
Noti fi cation No. 20/94 dated March 1, 1944 was anended and
entry at serial No . 6 in the table annexed with the said
notification was substituted by the following entry :

"Al'l goods, other than the follow ng, nanely ;-

(a) Products consisting of sheets or paper or paper
board i npregnated, coated or covered with plastics
(including thernoset resins or mxtures thereof or
chem cal formul ations containing nel ani ne, phenol
urea or formal dehyde with or w thout curing agents
or catalysts), compressed together in or nore
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operations, or]

(b) Products known commercially as "decorative
| ami nates. "
The case of the appellants is that till the issuance of

Notification No. 144/94 dated Decenber 22, 1994 they were
liable to pay concessional rate of excise duty on the basis
of Notification No. 20/94 dated March 1, 1994 and only as a
result of the amendnent nade in the said notification by
Notification No. 144/94 dared Decenber 22, 1994 paper or
paper board inpregnated, coated or covered with plastics
known as "decorative |am nates" have been exclude fromthe
benefit of such concessional rate of excise duty. The

subm ssion of the appellants is that the products
manuf actured by themfall " under sub-headi ng 4823.90 and do
not fall wunder the exception since they are not |aninated

sheets or paper inpregnated,  coated or covered by plastics
but are rmade by coating and inpregnated with chem cal known
as Phenol Formal dehyde Sol ution Ml am ne Formal deyhdre
solution which is unstable and unnarketabl e and which is not
resin and that it cannot be said that the paper is coated or
covered with resins. In support of the aforesaid subm ssion
reliance is placed on the decision of this Court Mti
Lami nates Private Ltd. [supra] was rendered in the context
of marketability and it was not relevant to determne
whet her the final '‘product of the appellants is eligible to
claimthe benefit of concessional rate of duty in ternms of
Notification No. 135/89.

In Bakelite Hylam Ltd. (supra) this Court has held that
paper based decorative |aninated -sheets or boards do not

fall in Chapter 48 but fall in Chapter 39 of the New Tariff
i ntroduced by the Central Excise Tariff ~Act, 1985 and it
cannot be classified under sub-heading 4818.90 till February

28, 1988 and under sub-headi ng 4923.90 on or after March 1
1988. In view of the said decisionthe products manufact ured
by the appellants, nanely, paper based decorative |am nated
sheets do not fall under sub-headi ng 4923.90. The appellants
are, therefore, not entitled to claim the benefit of
concessional rate of duty on the basis of Notification No.
135/89 dated May 12, 1989 and the Notification No. 20/94
dated March 1,1994. The fact t hat product s known
comercially as decorative |am nates have been  expressly
mentioned in entry at serial No. 6, as substituted on the
basis of Notification No. 144/94 dated Decenber 22, 1994,
does not nean that prior to the issuance of the Notification
No. 144/94 dated Decenber 22, 1994 product s known
conmmercially as decorative lamnates fell within the anbit
of the Notification No. 135/89 dated My, 12 1989 and No.
20/ 94 dated March 1, 1994 for the purpose of concessiona
rate of duty. The insertion of products known comrercially
as decorative lamnates by Notification No. 144/94  dated
Decenmber 22,1994 only neans that these products have been
expressly excluded for the purpose of applicability of the
concessional rate of duty.

There is, therefore, no nerit in these appeals and the
sanme are accordingly dismssed. But in the circunstances
there is no order as to costs.




