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PETI TI ONER
KALLATHI L SREEDHARAN A ANR.

Vs.

RESPONDENT:
KOVATH PANDYALA PRASANNA & ANR

DATE OF JUDGVENT: 08/ 08/ 1996

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K

G B. PATTANAIK (J)

Cl TATI ON
JT 1996 (8) 40 1996 SCALE (6)311

ACT:

HEADNOTE:

JUDGVENT:
ORDER

Leave granted.

These appeals by special |eave arise fromthe judgnment
and order dated August 10, 1995 of the Kerala High Court
made in A S. Nos. 147 and 303 of 1987. The appellants were
the plaintiffs. The first respondent-and her son Sail esh
were defendants in 0.5. No.56/80 for partition between the
co-parceners. Therein Prabha C nema Theatre situated in
Cannanore was allotted to them in a conprom se decree
subject to their paying a sumof Rs. 1,55, 000/- each'to the
plaintiff and the second defendant. therein-within three
months from the date of the conmprom se decree dated
22.10.30. Since the anmpbunt could not be paid, the theatre
was brought to sale at a court auction dated June 24, 1982
and was sold for a sumof Rs.5,44.000/-. The auction was to
be confirmed on or before July 25, 1982. Since she was not
ina positionto pay the anmount, she had through her
brother, DW2 approached the appellant. In furtherance of
the under st andi ng, the appellant was to  deposit. Rs.
2,10.391/- in the court before confirmation of the /sale
towards the 1/3rd of the amount deposited plus 5% of the
founding fees. Accordingly. the appellant had lent that
amount with a condition that the respondent and her son
woul d sell the theatre to the appellant, the |l ater agreeing
to pay a further sumof Rs.2 lakhs. In other words, he had
agreed to purchase the theatre for 5,44.000/- and 2 | akhs.
It is the case of the appellant that the contract cane to be
executed on July 22, 1982 and the sale was set aside on
deposit of the ampount advanced by the appellant.

VWhen he issued a notice to the respondent to get the
sal e deed executed in furtherance of the agreenent, she
pl eaded that it was not intended to be executed; rather, it
was by way of security for |oan. Consequently, the appell ant
laid the suit for specific performance. Therein the
appel | ant prayed for decree for specific performance and in
the alternative for refund of the anount advanced by him
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nanely, Rs.2,10,391/-. The trial Court noticing that the
appel l ant had not had the sanction of the civil Court under
Section 8 of the H ndu Mnority and Guardi anship Act, 1956
held that the agreenent of sale to the extent of half share
of the mnor was not valid in law However, since the
respondent had executed the agreenent decreed to the extent
of her half share in the theatre a decree for specific
performance was granted subject to the appellant depositing
a sum of Rs.1,61,609 towards the half share of the first
respondent. Both the appellant as well as the respondents
file the appeals against the decree of the trial Court. The
Hi gh Court in the inpugned judgnment reversed the decree of
the trial Court even to the extent of granting the decree
for specific performance against the first respondent and
granted alternative relief of refund of the anpbunt advanced
by the appellant. Thus, these appeals by special |eave.
Though the first respondent had pleaded in her witten
statenent . and an issue was « raised that due to her
i mpecuni ous circunstances the appellant and her brother DwW?2
Pr emar aj an_had a domnating influence over the first
respondent  and, therefore, the agreement of sale was
vitiated by undue influence, that plea was negatived by the
trial Court as well as the appellate Court. Therefore, it is

not necessary to dwell ~at length on this issue though the
| earned counsel for the respondent sought to press the sane
for our consi deration. Shri Venugopal, | earned senior

counsel for the appellants has strenuously contended that in
vi ew of the findings concurrently recorded by the H gh Court
as well as the trial Court that” the agreenent is not
vitiated by either fraud or undue influence and the first
respondent having received the consideration to discharge
the decree debt to set aside the sale, the H gh Court was
not right in reversing the decree of the trial Court and
granting the decree of refund of the anmpunt advanced by the
appellant. In view of the admtted finding that she was not
ina position to discharge the conprom se decree debt and
when the theatre was brought to( sale at her instance the
appel l ant had advanced the nobney and agreed to purchase the
theatre for a sum of Rs.7,44,000/-. In the partition suit,
the parties valued the theatre at around Rs.8 |akhs and,
therefore, the consideration showmn in adequate. ~ Since the
agreement was found to be voluntarily —executed by the
respondent, though the Court had discretion in granting or
refusing to grant specific performance, the Hi gh Court has
commtted error of law in refusing to. grant specific
performance of the agreenent.

Shri Nair, |earned counsel for the respondent, on the
ot her hand contended that the evidence discloses that the
respondent was in hard up circunstances to discharge the
decree debt; when she approached the respondent, it would be
obvious that the agreenent was for lending the noney with an
intention to pay back the anpbunt but not for enforcenent of
the agreement; even though it is now found to be wvalid
agreement, due to the evidence adduced by the respondent
that the value of the theatre even as on the date of the
agreenent was nore than Rs.24 | akhs the considerati on shown
in the agreenment was inadequate; considering the inpecunious
situation in which the respondents canme to be placed and the
val ue of the property, the Hi gh Court had properly exercised
its discretion; this Court may not interfere under Article
136 of the Constitution with the discretion exercised by the
Hi gh Court since the appellant was reconpensated by refund
of the earnest money with interest as decreed by the Hi gh
Court; the discretion was exercised by the High Court on
sound principles and, therefore, it is not a case warranting
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interference.
Having regard to the respective contentions, the

guestion that arises for consideration is: whether t he
agreement dated July 22, 1982 for sale of the cinema theatre
isto be specifically enforced? Wen the special |eave

petitions were filed, the appellants had filed an affidavit
seating that they are not claimng specific performance as
regards half share of the second respondent minor. it would
be obvious that since the mandatory requirenent of sanction
fromthe Court for alienating the property of the minor, as
requi red under Section 8 of the Hndu Mnority and
Guardi anshi p Act, had not been obtained, the contract of
sale to the extent of the half share of the mnor is void
and it does not bind the nmnor. The courts have rightly
declined to exercise discretion on sound principle of lawto
protect the estate of the ninor.

The question then is: whether the H gh Court conmitted
any error  of law warranting interference by refusing to
exerci se /discretion? The High Court after el abor at e
consi deration and appreciation of the evidence recorded the
findi ngs as under:

" Cbvi ousl y, the irresistible

inference is that the defendant did

not what to part with the property

and did not/ intend to get the

auction sale set aside solely for

the benefit of a third party,

nanely, the plaintiffs. W are of

the view that taking advantage of

t he situation in whi ch t he

def endants as judgnent -debtors were

placed, the plaintiffs tried to

secure for t hensel ves the

properties, not negotiations for

themon equal terms. There can be

no dispute that the price obtained

at the Court auction was not the

fair mar ket price of t he

properties. The valuation of the

property for Rs.26,13,415/- given

by DV, a retired Assi st ant

Executive Engi neer, PW, is of

course di sputed on the ground that

the plaintiffs has no notice when

he valued the property; not was he

appointed by the Court to do the

same. O course, there is some

force in this obj ection

Nevert hel ess, the property,

according to wus, cannot be val ued

at less then Rupees 15 lakhs. It is

true that, that by itself is no

ground to refuse the enforcenent of

the contract. But, this has some

significance when it is taken al ong

with other factors, nanely, the

situation in which he defendants

were placed, that is to say, unless

they could find the necessary noney

for depositing into court to set

aside the auction sale and to

conduct the proceeding for this

purpose, they had no prospect of

regaining title to the properties.

Hence we hold that it would not be
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just and proper to direct the

def endants to execute the sal e deed

in pursuance of Ext. Al agreenent.

Point No.3 is, therefore, answered

in favour of the defendants.

But, however, the plaintiffs would

be entitled to claim t he

alternative relief asked for in the

plaint. This consists of the return

of Rs.2,10,391/- gives an advance

with interest at 6% per annum

Since admittedly the defendants

regai ned the property on paynent of

t he af oresai d anount by t he

plaintiffs treating the same as

advance towards ~the price of the

property agreed to be sold, the

defendants are bound to refund the

sane to the plaintiffs."

The High Court thus, on appreciation of evidence, has
concl uded that— the value ~of the property would be at |east
Rs. 15 | akhs. Though that circunstance itself nay not be a
ground to refuse enforcenent of the contract, the Court has
taken into consideration the inpecunious circunstances in
which the contract came to be executed by the respondents
and since the first respondent-woman was in hard up
ci rcunst ances, the agreement was heldto be not specifically
enf or ceabl e.

Section 20 of the Specific Relief Act, 1963 deals with
di scretion and jurisdiction to the Court, It says that the
Court is bound to grant such relief nerely because it is
lawful to do so, but at the sane tine it enjoins that the
di scretion of the Court should not ~be arbitrary but sound
and reasonabl e, guided by judicial principles and capabl e of
correction by a court of appeal: It would thus be seen that
the discretion given to the Court of equity is required to
be exercised not arbitrarily but on sound and reasonable
basi s guided by judicial principles,

It is seen that the appellant had hinself adnmitted in
the cross-exam nation that he was not particular to have the
agreement enforced wth the respondent for the purchase of
Prabhat C nema Theatre since he was al ready having theaters
in Cannanore itself. He says that "if Premarajan had asked
ne to give two |akhs or nore to pay the Prabhat theatre,

woul d not have purchased it on that day. | have no idea of
purchasing the Prabhat theatre." But finding the situation
in which the first respondent was situated, he was wlling

to purchase the property on paying an additional sum of Rs.?2
| akhs towards the respondent-judgnent debtors’ @ share and
tried to secure the theatre for the judgnment-debtors. It
woul d, thus, be seen that the appellant was already having
the theatres. He was not serious about purchasing the
theatre. But since she had offered to sell the theatre to
him he had agreed to purchase the property, It is seen that
the cinema theatre is a joint property between the first
respondent and her m nor son. Consi dered from this
perspective and in view of the finding recorded by the H gh
Court on appreciation of the evidence, we are of the view
that the Hi gh Court has not committed any error of lawin
declining to exercise the discretion in favour of the
appellant by granting decree for specific performance.
Instead, it granted decree for refund of the anount advanced
by the appellant to discharge the decree debt which she owed
to salvage the theatre frombeing confirmed in the Court
auction. Considered fromthis perspective, we are of the
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opi nion that the discretion exercised by the H gh Court is

on sound principles and, therefore, it does not
interference.
The appeal s are accordingly dismssed. No costs.

war r ant




