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ACT:

Cvil Service /(Cassification, Control and Appeal )
Rul es, 1930-R 69---Read with Regulation 20 of the Utar
Pradesh Public Service Conmission (Conditions of Service)
Regul ation, 1937, and Regulation 28 of the  Utar Pradesh
Public Service Conmission Staff Regulations,  1942--Orders
passed by Comm ssion in disciplinary proceedings against
gazetted mnisterial officers other than Under Secretary and
Assistant Secretary are subject to appeal to the State
Gover nment .

HEADNOTE:

In an appeal preferred by respondent No. 1 against
orders reverting himfromthe post of Section Oficer to a
| ower post and dismissing himfromservice, the State Gov-
ernnent found that he had not been afforded a reasonable
opportunity to defend hinself at the inquiry, and set aside
the order of dismssal directing the State Public Service
Conmission to reinstate himin the |ower post and hold a
fresh inquiry. The Conm ssion having declined to conply with
the order of the State Governnent, respondent No. 1 filed a
wit petition, and the H gh Court directed the Conmission to
conply with the said order

In this petition for special |eave to appeal, the  Com
m ssion contended (1) that since it was a Constitutiona
Aut hority being not subordinate to the State Governnent, the
latter could not have heard the appeal filed against its
order passed in a disciplinary proceeding; and (2) that in
any event, the appeal should have been di sposed of by the
CGovernor hinself and not by the Governor in accordance  wth
the advice of the State Governnment.

Di sm ssing the petition

HELD: The Conmi ssion nmay be a constitutional authority
not subordinate to any other authority. But the orders
passed by the Commi ssion in disciplinary proceedings held
against the menbers of its staff are subject to the appea
to the State Governnent under r. 69 of the Civil Service
(Cassification, Control and Appeal) Rules, 1930, read wth
Regul ation 20 of the Utar Pradesh Public Service Conmi ssion
(Conditions of Service) Regulations, 1937 as anended in
1978. There is
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no ground for thinking that the i ndependence , of the Comm s-
sion would be affected by the State Government exercising
the appellate power in disciplinary natters as provided by
Regul ati on 20. [837H; 838A-B]

Hargovind Pant v. Dr. Raghukul Tilak & Os., [1979] 3
S.CR 972, referred to.

Rule 69 of the Civil Service (Cassification, Contro
and Appeal) Rules, 1930 is to the effect that the .State
Governnment may, of its own notion or otherw se, call for the
record of any case decided by an authority subordinate to it
in the exercise of any power conferred on such authority by
these rules, and inter alia, confirm nodify or reverse the
order passed by such authority, or direct that a further
enquiry be held in the case. Rule 69-A sets out the proce-
dure to be followed in filing a petition wunder rule 69.
Rules 69 and 69-Aare substantially applicable to the nem
bers of the staff of the Comm ssion by virtue of Regulation
28 of 'the Utar Pradesh Public Service Staff Regulations,
1942, even  though the Conmission nay not be an authority
subordinate to the State Government because while applying
r. 69 to the staff of the Conmi ssion the rule should be read
with the necessary nodification by substituting in the place
of the words "an authority subordinate to it’ the words ’'the
Uttar Pradesh Public Service Conmission' . In any event by
virtue of the anendnent nade to Regul ation 20 of the Uttar
Pradesh Public Service Conmission (Conditions of Service)
Regul ati ons, 1937 in 1978 appeal s against the orders of the
Conmi ssion passed in respect of the gazetted ninisteria
officers other than the Under Secretary and  the Assistant
Secretary lie to the Governor. Respondent No.1l being a
gazetted officer holding the post of aSection Oficer was
entitled to prefer an appeal under Regulation 20 to the
CGovernor. [837C(Q

2. It is no doubt true that Regulation 20 of the 'Uttar
Pradesh Public Service Conm ssion (Conditions of Service)
Regul ations, 1937 provides that appeals against the orders
of the Comm ssion shall be made to the Governor. But /while
exercising his powers under that Regul ation the Governor has
to act on the advice given by the State Governnment by virtue
of Art. 163(1) of the Constitution. The function of hearing
an appeal against an order passed by the Commission in a
di sciplinary proceeding hel d agai nst any nenber of its staff
is an executive function and not one of those functions
whi ch the Governor is required to exercise in its discretion
under any of the provisions of the Constitution. The Cover-
nor has, therefore, to act on the advice of the State Cov-
ernment. [ 838C F]

835
Shansher Sing v. State of Punjab, [1975] 1 S.C.R /& 814,
referred to.

JUDGVENT:

CIVIL APPELLATE JURISDI CTION: Special Leave Petition
(Civil) No. 3865 of 1987.

From t he Judgnent and Order dated 2.1.87 of the Allaha-
bad High Court in Wit Petition No. 17082/ 86.
S.N. Kacker and R B. Mehrotra for the Petitioner
R K. Jain for the Respondent.
The Order of the Court was delivered by

VENKATARAM AH, J. The Uttar Pradesh Public Service
Commi ssion (hereinafter referred to as "the Commssion’) is
the petitioner in this petition. It has questioned the
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correctness of the order passed by the H gh Court of Allaha-
bad in Wit Petition No. 17082 of 1986 directing it to
conply wth the order dated August 30, 1986 passed by the
State Governnment on an appeal filed by Respondent No. 1
agai nst the order passed by the Comm ssion in a disciplinary
proceedi ng hel d agai nst him

Respondent No. 1 was working as a Section Oficer in the
office of the Commission. On July 18, 1981 he was placed
under suspension on certain charges and a departnenta
enquiry was initiated against him In the said enquiry he
was found guilty and he was reverted to the rank of an Upper
Di vision Assistant by the order dated April 24, 1982 and by
another order passed on the sanme day he was dism ssed from
service. Against these orders Respondent No. 1 preferred an
appeal before the State CGovernment. The State Governnent
found that Respondent No. 1 had not been given opportunity
to cross-exam ne the wi tnesses produced at the disciplinary
enqui ry, that he had not been given a reasonable opportunity
to produce evidence fromhis side and that, therefore, the
puni shnent i nmposed on himwas violative of Article 311(2) of
the Constitution. Accordingly, the order of dism ssal passed
against himin the disciplinary enquiry was set aside and
the Comm ssion was directed to hold a fresh enquiry in
accordance with Ilaw The order of the State Governnent
further directed the Comission to reinstate Respondent No.
1 as an Upper Division Assistant pending final decision in
the disciplinary enquiry. It was also ordered that the
sal ary and al |l owances due to Respondent No. 1 fromthe date
836
of his dismssal till the date of reinstatenment should be
paid to him The above order was passed on August 30, 1986.
Respondent No. 1 applied to the Comm ssion on Septenber 3,
1986 to permit himto rejoin the service as ordered by the
State Governnment. Wen the Conmission declined to comply
with the order of the State Governnent, Respondent No. 1
instituted the wit petition, referred to above, in the High
Court of Allahabad for the issue of a direction’ to the
Conmi ssion to conply with the order of the State Government.
After heating the | earned counsel for Respondent No. 1 and
the Commi ssion, the High Court allowed the wit petition and
issued the directions as stated above. Aggrieved by the
decision of the H gh Court, the Comnm ssion has filed this
petition.

Two contentions are urged before us on behalf~ of the
Conmi ssion--(i) since the Comm ssion, which is a constitu-
tional authority, is not subordinate to the State  Govern-
ment, the State CGovernnent could not have heard the appea
filed agai nst the order passed by the Conmi ssion in a disci-
plinary proceeding. and (ii) in any event the appeal should
have been di sposed of by the Governor hinself and not by the
Governor in accordance with the advice of the State  CGovern-
ment .

The conditions of service of the menbers of the Staff of
the Comm ssion are regulated by the U P. Public Service
Conmi ssion (Conditions of Service) Regulations, 1937 nmade
under section 265(2) of the Government of India Act, 1935
(corresponding to Article 3 18 of the Constitution) as they
have been continued under the provisions of the Constitu-
tion. Regulation 20 of the said Regul ations, as anended by
the Uttar Pradesh Public Service Comm ssion (Conditions of
Service) (Amendnent) Regul ations, 1978 nmade by the Governor
under Article 3 18 of the Constitution reads as follows:

"20. Appointments to the gazetted ninisteria
posts other than those of the Under Secretary
and the Assistant Secretary shall be nade by
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t he Commi ssi on.

(Appeal s against the order of the Conmi ssion
shall be to the CGovernor)."

Regul ation 28 of the UWP. Public Service
Conmi ssion Staff Regul ations, 1942 |ays down
as follows:

"28. Regulation of pay, |eave al | owance,
pensi on and ot her condi tions of
servi ce--Except as provided in these

837

regul ations or in any special declaration or
order made by the Governor, all matters relat-
ing to the pay, allowances, pension, gratuity,
| eave, retirement and other conditions of
service of the persons appointed to the staff
shall be regulated by the rules, declarations
and -orders applicable generally fromtime to
time to servants of the State of simlar
cl asses under the control of the Utar Pradesh
CGovernment insofar as they are not inconsist-
ent with any provisions expressly made in
these regulations or in the Utar Pradesh
Public Service Comm ssion (Conditions of
Servi ce) Regul ations.”

Rule 69 of the Cvil Service (Cassification, Contro
and Appeal) Rules, 1930 is to the effect that the State
Governnment may, of its own notion or otherw se, call for the
record of any case decided by an authority subordinate to it
in the exercise of any power conferred on such authority by
these rules, and inter alia, confirm nodify or reverse the
order passed by such authority, or direct that ~a further
enquiry be held in the case. Rule 69-A sets out the proce-
dure to be followed in filing a petition under rule 69. Rule
69 and rule 69-A are substantially applicable to the nmenbers
of the staff of the Conm ssion by virtue of Regul ation 28 of
the Uttar Pradesh Public Service Staff Regulations, 1942,
extracted above, even though the Comm ssion may not be an
authority subordinate to the State Governnent because  while
applying rule 69 to the staff of the Conmission the rule
shoul d be read with the necessary nodification by substitut-
ing in the place of the words 'an authority subordinate to
it’ the words "the Utar Pradesh Public Service Comm ssion’
In any event by virtue of the anendrment nmade to rule 20 in
1978 appeal s agai nst the orders of the Comm ssion passed  in
respect of the gazetted ministerial officers other than the
Under Secretary and the Assistant Secretary lie to the
CGovernor. Respondent No. 1 being a gazetted officer holding
the post of a Section Oficer is entitled to prefer an
appeal under regulation 20 of the Uttar Pradesh Public
Servi ce Conmi ssion (Conditions of Service) Regul ations, 1937
to the CGovernor. On the facts and in the circumstances of
the case we feel the contention of the Commission that an
order passed by it in a disciplinary proceeding cannot be
subject to an appeal, is untenable by virtue of regulation
20 of the Uttar Pradesh Public Service Conm ssion (Condi-
tions of Service) Regul ations, 1937 and regul ation 28 of the
Uttar Pradesh Public Service Conmission Staff Regul ations,
1942. It may be that as held by this Court in Hargovind Pant
v. Dr. Raghukul Tilak & Os., [1979] 3 SSC R 972 the Com
m ssion may be a constitutional authority not subordinate to
any other authority. But the orders
838
passed by the Commission in disciplinary proceedings held
agai nst the menbers of its staff are subject to the appea
to the State Governnment under rule 69 of the Civil Service
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(Cassification, Control and Appeal) Rules read with regul a-
tion 20 of the Utar Pradesh Public Service Comm ssion
(Conditions-of Service) Regulations, 1937. There is no
ground for thinking that the i ndependence of the Comm ssion
would be affected by the State Governnent exercising the
appel late power in disciplinary matters as provided by
regul ation 20. We, therefore, reject the first contention
W shall now deal with the second contention. It is no
doubt true that regulation 20 provides that appeals against
the orders of the Comm ssion shall be made to the Governor
But while exercising his powers under that regulation the
CGovernor has to act on the advice given by the State Govern-
ment by virtue of Article 163(1) of the Constitution which
reads thus:
"163(1). There shall be a Council of Mnisters
with the Chief Mnister at the head to aid and
advise the GCovernor in the exercise of his
functions, except insofar as he is by or under
this Constitution required to exercise his
functions or any of themin his discretion."
The function of heating an appeal against an order
passed by the Commission in a disciplinary proceeding held
agai nst any menber of its staff is not one of those func-
tions which the Governor is required to exercise in its
di scretion under any of the provisions of the Constitution
The Covernor has, therefore, to act on the advise of the
State Governnment. This position hasbeen settled by the
decision of this Court in Shansher Singh & Ant. v. State of
Punjab, [1975] 1 S.C R 8 14. Ray, C J. speaking for him
sel f, Pal ekar, Mathew, Chandrachud and Al agiriswani, JJ. has
observed at page 836 thus:
"For the foregoing reasons we hold ‘that the
President or the Governor acts on the aid and
advice of the Council of Mnisters wth the
Prime Mnister at the head in the case of the
Union and the Chief Mnister at the head in
the case of Statein all matters which vest in
the executive whether those functions are
executive or legislative in character. Neither
the President nor the Governor is to exercise
the executive functions personally.”
The function of deciding an appeal against  an order of
puni sh-
839
nment inposed in a disciplinary proceeding is an executive
function. Hence, by acting in accordance with the advice
tendered to himby the State CGovernnment, the Governor has
not acted contrary to the provisions of the regulations or
of the Constitution. The appellate power is exercised in the
instant case in accordance with Article 166 of the Constitu-
tion. W do not, therefore, find any nerit in the second
contention too.
The petition is, therefore, dism ssed.
H L C Petition di s-
m ssed.
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