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CASE NO. :
Appeal (civil) 1150 of 2006

PETI TI ONER
Uni on of India

RESPONDENT:
Ms. MIIlenium Munbai Broadcast Pvt. Ltd.

DATE OF JUDGVENT: 28/ 04/ 2006

BENCH
S.B. Sinha & P.P. Naol ekar

JUDGVENT:
JUDGMENT

S.B. SINHA, J -

Union of India is before us aggrieved by and dissatisfied with the
j udgrment and order of ‘the Tel ecom Di sputes Settlenent & Appellate
Tri bunal, New Del hi ‘dated 3rd Cctober, 2005 in Petition No.49(C) of 2005
wher eby and whereunder ‘the application filed by the Respondent herein was
al | oned.
The basic fact of the natter is not in dispute. A Notice inviting tender
was issued by the Governnent of India, Mnistry of Information &
Broadcasting in the nonth of October, 1999 fromthe conpani es registered
in India for grant of licence to operate FM broadcasting service at Mnbai.
The Respondent herein was one of the successful bidders along with four
others. It is not in dispute that in terns of the agreenent, it was stipul ated
that hol ders of 10 licences, which were planned for the city of Mnbai
woul d co-locate the transm ssion infrastructure on a conmmon transmtter
tower, as required in C ause 14 of the Licence Agreenent, as also Article
7.1(i) of the Schedule (C) of the said Licence Agreenment. Pursuant to or in
furtherance of the said schene, the cost of creating the comon
infrastructure to transnmit froma conmon transm ssion tower was to be

shared by the ten licensees in Munbai. It is adnitted that five |licensees who
wer e successful bidders in the auction process defaulted and 'did not sign the
agreenents for grant of licences in Munbai. Having regardto the default on

the part of the said five bidders, the costs of co-locating on a comon
transm ssion tower for the remaining five |icensees was al nost doubl ed.

The Appel |l ant herein, thereafter, issued guidelines permitting the five
licensees in Munbai to broadcast frominterimindependent facilities for an
interimperiod of 24 nonths, during which period the five |icensees were
required to set up a conmon transm ssion tower.

It is also not in dispute that the said guidelines were followed for two
years only, but, having regard to the difficulties faced by the said five
licensees to co-locate the transm ssion for broadcasting, they were pernitted
to make their own arrangenent to enable themto operationalize their
i ndividual interimstations within a period of four nbnths. |t stands adnitted
that the Respondent herein paid |icence fees and al so furni shed a Bank
Guarantee to the tune of Rs.9.75 crores.

After the conpletion of the termof one year, a rem nder was sent to
t he Respondent on 6.3.2003 stating:

"It will be recalled that vide letter
No. 212/ 216/ 2001-B(D)/ FM dated 31.12.2001 you had
been inforned that in respect of Minbai you are
permtted to set up pernmanent co-located facilities by 29th
Decemnber, 2003.
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The deadline for setting up co-located facilities is
approaching. You are requested to informthis Mnistry
of the actions that have been taken by you in setting up
the co-located infrastructure in Munbai and to shift your
operation fromthe interimset up.

This is also to informthat the |icense fee for the

second year will beconme due on 29th April, 2003."

In terns of the said licence, in the event of default on the part of the
licensee to pay the consideration therefor, i.e., furnishing lincence fee within
a period of seven days of the beginning of each year, the Bank Cuarantee

furni shed coul d have been encashed. It is furthernore not in dispute that for
the second year of the licence, the Respondent was to pay a sumof 15%

nore than the original licence fee. Union of India by a letter dated 2.5.2003

rem nded the Respondent as regard paynment of |icence fee for the second
year. The Respondent herein responded to the said letter stating:

"Qur Conpany is committed to FM Broadcasti ng

and on that basis we would |like to reassure you that we
are arranging for paynment of second year |icence fee
amounting to Rs.11.2 crores at the earliest.

We should be in a position to deposit the said
licence fee anobunt /in full by May 16, 2003. W are also
willing to pay interest for the delay of 9 days.

We request not to encash our bank guarantee
during this period i.e. May 17, 2003."

However, it stands admitted that the Respondent did not pay the
amount of licence fee by 16.5.2003, but, at the sane tine, the Appellant also
did not communicate to the Respondent as to whether its request to extend
the tinme for deposit of the said anbunt was accepted or not.

The Appel |l ant, by an order dated 20.5.2003, revoked the |icence
stating:

"In continuation of our earlier letter dated
2.5.2003, | amdirected to informyou that you have
failed to pay the 2nd year’s licence fees within the
prescribed period, your |licence stands revoked and
therefore you should stop broadcasting i medi ately."

The Appellant, thereafter, invoked the Bank CGuarantee and encashed

the same on 28.5.2003. The Respondent, questioning the validity of the said
order of revocation of licence, filed a wit petition before the Del hi High
Court, which was marked as WP(C)No. 4195 of 2003. An interimorder was
passed by the Del hi Hi gh Court on 2.7.2003 directing the Appellant herein

to pernmt the Respondent to broadcast until further orders and that from the
amount recovered through invocation of the Bank Guarantee, the Appellant
woul d be permitted to appropriate the sumtowards |icence fee for the period
of broadcasting as per the interimorders. The Hi gh Court also extended the
operation of the interimorder on 3.9.2003, subject to the condition that the
Respondent herein deposits a sumof Rs.1l crore. Yet again, by an order

dat ed 15. 3. 2004, the Respondent herein was permtted to deposit a sum of

Rs. 23 lacs by 26.3.2004 and furthernore furnish a Bank CGuarantee for

anot her sum of Rs.23 lacs in favour of the Appellant herein to the
satisfaction of the Joint Registrar of the High Court. The said direction,

i ndi sputably, was issued in the Iight of the subm ssions nade by the
Appel |l ant herein that out of the total sumof Rs.11,21,50,000/- towards the
second year’'s licence fee, a sumof Rs.9.75 crore stood paid (by invoking the
bank Guarantee of the said anpbunt) and another sum of Rs.1l crore had been
pai d pursuant to the order dated 3.9.2003 passed by the Hi gh Court and as
such the bal ance sum of Rs. 46 |acs had becone due towards the |licence fee
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for the second year which expired on 29.4.2004. Despite a demand notice

i ssued for paynent of licence fee for the third year, the sane was not done
and in fact, on 20.4.2004, the Respondent herein nade a subm ssion before

the H gh Court that it did not intend to make any broadcast w.e.f. 29th April,
2004.

We may notice that before the H gh Court, the Appellant herein

categorically stated that in the event the Respondent did not intend to nake
any broadcast from29th April, 2004, no deposit was required to be nade. In
the interregnum the Union of India came up with a new policy.

The Respondent filed an application before the Tribunal questioning

the validity or otherwi se of the revocation of broadcasting licence by letter
dat ed 20.5.2003, inter alia, contending that the sane was in violation of the
sai d Agreenent and was, thus, liable to be set aside. It was furthernore
prayed that the Respondent be declared to be entitled to utilize the licence
agreenment on such termnms as are applicable to other simlarly situated
licensees. It was also contended that as by reason of illegal revocation of

i cence, the Respondent could not use thereafter the facilities to broadcast,
they are entitled to pro-rata rebate in licence fee from28.5.2003 to 5.7.2003.

The Appellant herein, on the other hand, contended that as the
Respondent had defaulted in paynent of |icence fee for the second year as
per the terms and conditions thereof the licence has rightly been revoked.

The Tribunal, upon exam ning the relevant clauses of the licence,
opi ned that the action on the part of the Appellant revoking the Iicence of the
Respondent was illegal. It was observed:

"We are informed that during the interregnumthe
Respondent / Gover nrent - had cone out with a new policy

which entitles the existing licence holders to migrate
fromfixed |icence fee regine to revenue sharing regine
which the petitioner subnits the other Licensees sinilarly
situated have been permitted. |If that be so, the petitioner
shall also be entitled to the said benefit of the change in
licence fee. However, since petitioner’s bank guarantee
has been appropri ated towards non-paynent of |icence

fee for the period for which the licence fee was payabl e,
the petitioner shall now on demand from the respondents
furni sh a bank guarantee as required under the terns and
conditions of the licence."

The |icence agreenent was entered into on 27.10. 2000 between the
parties herein. The said |icence had four Schedul es. Schedule (C) appended
to the said agreenment |aid down the terns and conditions of the licence.

Clause 1 of the said agreement reads as under

"1, Unl ess ot herwi se nmentioned in the subject of
context appearing hereinafter all the Schedules i.e.
A B C & D, annexed hereto including the tender
documents, Letter of Intent and the guidelines

i ssued/or to be issued fromtime to time by the
licensor and the wireless Operational Licence to be
i ssued by the Wreless Planning & Coordination

Wng in the Mnistry of Comruni cati ons,

Governnent of India shall formpart and parcel of
this Licence Agreemnent.

"Provi ded, however, in case of conflict between

the correspondi ng provisions of the aforesai d schedul es
and this agreenent, the ternms set out in the nmain body of
this Agreement shall prevail. |In this Agreenent, words
and expressions shall have the sanme nmeaning as is
respectively assigned to themin the Schedule A"
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Clause 9 of the said Agreenent reads as foll ows:

"The Licensor may at any tine revoke the Licence

by giving a witten notice of 30 days, to the Licensee
after affording a reasonabl e opportunity of hearing on the
breach of any of the terns and conditions herein

contained or in default of paynent of any consideration
payabl e as provi ded hereunder."

We have noticed herei nbefore that Schedule-C relates to terns and
conditions of |icence, the rel evant cl auses whereof are:

1.2 The Licensee shall pay the Licence fee every year
i n advance within seven-days of the beginning of

the year failing which the Licensor reserves the

right to revoke the Licence and encash & forfeit

the Bank Guarantee furni shed by the Licensee

wi t hout gi'ving any notice. This is wthout any
prejudi ce to any other action that nmay be taken by

the Licensor under the terms and conditions of the

Li cence. "
XXX XXX XXX
12. 1 Term nation for default -

The Licensor can term nate the Licence of the
Li censee in case of:

i) Default in paynent of the Licence Fees;

ii) Breach of any terms and conditions
contained in this Agreenent

The Licensor may, w thout prejudiceto any other
remedy for breach of the conditions of Licence
give a witten notice to the Licensee at its
regi stered office 30 days in advance before
term nating this Licence.

In the event of term nation/revocation of the
licence, the licensee will not be eligible to apply
directly or indirectly for any FM Radio Station
licence, in future.

XXX XXX XXX

16.1 A Bank Guarantee, equivalent to the first year
Li cence Fee valid for 10 years from any Schedul ed
Bank in the prescribed formshall be subnitted

along with this Agreenent by the Licensee. The

Li censee shall keep the bank guarantee renewed

till the expiry of the licence period.

16. 2 The Licensor may encash the bank guarantee

wi t hout any notice in any of the foll ow ng

condi tions:

i) If the licensee fails to deposit the |licence fee
within 7 days of the beginning of the each

year.

i) If the licence stops the service wthout

gi ving one year’s notice under clause 12.3.

iii) If the licensee is declared or applies for
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bei ng decl ared i nsol vent or bankrupt."

M. A. Sharan, |earned Additional Solicitor General of India
appearing on behal f of the Appellant submitted that having regard to the
provi sions contained in Clause 1.2 and Clause 12.1 of the ternms of the
licence, it is evident that the condition precedent for grant of 30 days’ notice
as al so an opportunity of hearing, were required to be conplied with only in
the cases of breach of any of the terns and conditions of agreenment and not
inrelation to the default in paynent of licence fee as Clause 12.1 dealt with
di fferent situation.

It was al so submitted that the right of the Appellant in terns of C ause

1.2 of the terns of licence contained in Schedul e-C thereof provides first to
di stingui sh the powers of the Appellant, i.e., to revoke the licence and to
encash and forfeit the bank guarantee without giving any notice. According
to the learned Additional Solicitor CGeneral that revocation of the licence is
perm ssi ble w thout conplying wth the principles of natural justice. J ause
9 of the Agreenent must be harnoniously read with the conditions of

i cence and when so read, the sane woul d show that issuance of 30 days’

noti ce and affording a reasonable opportunity of hearing relate to breach of
any of the terms and conditions of the licence, but, the said requirenents are
not to be conplied with in case where the licence is revoked for default in
paynment of any consi‘deration payabl e towards payment of |icence fees.

It was further submitted that the Tribunal conmitted a nanifest error
in so far as it issued a direction upon-the Appellant to issue the said notice.

The licence granted in favour of 'the Respondent is a statutory one.

The terms and conditions thereof ‘are governed by the statutory provisions.
It was initially granted for ten years. Clauses 14 and 15 of the said
agreenment provide:

"14. The Licence for four netros

(Cal cutt al/ Chennai / Del hi/Minbai) shall form consortium
and enter into an agreement for using sane power
transmtter, utilize common transmtter tower and share
certain common facilities as per the format of agreenent
encl osed at Annexure ||

15. The Licensee shall own transmtter. Further the
Li censee himself will carry out the broadcast and shal
not sub-contract, assign or transfer the licence in any
manner to any third party. In case of such transfer or
assignnment, the Licensor shall have the right to revoke
the Licence of the Licensee inmediately.

However, the Licensee may with the prior
approval of Licensor enter into an agreement with a third
party so as to enable the latter to set up infrastructura
and hardware facilities such as tower, transmtter etc.
such perm ssion shall not in any case be treated as
perm ssion to provide the services under the Agreenent
by such third party on behalf of the Licensee.”

It is not in dispute that the said conditions could not be conplied with
in view of the relocation of the same power transmtter, utilization of
conmmon transmtter tower and sharing certain common facilities having not
been possible. It was in the aforementioned situation guidelines were issued
by the Appellant herein in deviation of the original terms of the licence that
the Respondent and the licensees simlarly situated should nake their own
arrangenents for broadcasting of the events. Cause 1.2 of the agreenent
provi ded for the node and nanner as regard construction of the said
agreement in case of any conflict between the correspondi ng provisions of
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the schedul e and the body of the agreenent.

In view of the aforenenti oned express stipulations contained in the
agreement, it is required to construe clause 9 of the agreenent at the outset
i ndependently. By reason of the said provision revocation of the licence
both for breach of ternms and conditions as also for default in paynment of any
consi deration nust precede 30 days’ witten notice and a reasonabl e
opportunity of hearing.

How t he said provision can be given effect to woul d depend on the
construction of terms and conditions of the Iicence. By reason of clause 1.2,
as contained in the Schedul e-C appended thereto, the |licensor had been
conferred with a power to revoke the licence as also encash and forfeit the
bank guarantee wi thout any notice. The expression 'and' occurring in
bet ween the words 'right to revoke the licence’ and encash and 'forfeit the
bank guarantee’ must be read as two separate clauses. The same cannot be
read as conjunctive in view of the fact that it is admtted that the revocation
of licence is not perm ssible w thout service of 30 days’ notice. Wat was,
therefore, permssible is that the licensor in terns of the said condition of
i cence may encash and forfeit the bank guarantee furnished by the |icensee
wi t hout giving any notice. The same woul d evidently nean that for the
pur pose of encashment and forfeiture of the bank guarantee, no separate
notice is required tobe given in the event any cause of action arises therefor.

Clause 12.1 whereupon the | earned Additional Solicitor Genera

pl aced strong reliance is not in tw parts. It nerely provides for two
different situations in ternms whereof revocation of |licence is permssible.

The licensor by reason thereof is required to give a 30 days’ witten notice to
the licensee before termnating the licence. The words "w thout prejudice to
any other renedy for breach of the conditions of the licence" nust be read in
the context of other provisions contained therein. Sub-cl ause (ii) of O ause
12.1, permits termnation/revocation of 1icence on conpliance of the

conditions stipulated therein; but the sane woul d be without prejudice to any
ot her remedy for breach of the conditions of licence, which in turn would

mean that by reason thereof other renedies available to licensor, if any, are
not taken out fromtheir application

Clause 16.2 plays an inportant role as it enables the |icensor to encash
the bank guarantee without any notice; but even for the said purpose the
condi tions precedents nentioned therein were required to be fulfilled. On a
conj oi nt readi ng of the aforementi oned provisions, it would, therefore,
appear that whereas for the purpose of revocation of the |icence either on the
ground of default on the part of the licensee to pay the consideration in
respect of the licence or for breach of the conditions of |icence, 30 days’
notice as al so an opportunity of hearing was inperative. However, what
coul d be done without any notice, it will bear repetition to state, is
encashment of bank guarant ee.

It may be true that the nbde and manner of conpliance of the
principle of natural justice had not been specifically stated, but the sane
woul d not nmean that it was necessary to be conplied with at all

However, the letter dated 06.03.2003 was nerely a demand. It was
not a notice in the true sense of the termas consequences for non-paynent
had not been stated therein. The said letter was issued only by way of
rem nder .

We have noticed hereinbefore that only because the licensee nakes a
default, the sane would not mean that the |icence should stand revoked
wi t hout any further notice. Once it is held upon construction of the rel evant
provi sions of the conditions of licence as also the terns thereof that 30 days’
notice was required to be given before a licence is revoked, it cannot be said
that the said letter dated 6.3.2003 satisfied the requirenents thereof.

We may consider the matter from another angle. By reason of the
provisions contained in Clause 12.1 of the terms of the licence, not only the
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revocation of licence for breach of any conditions contained in any
agreenent; but al so prevention thereof on any other ground which woul d

i nclude the default in paynent of |icence fee would result in the
consequence of debarring the licensee fromapplying directly or indirectly
for any FM Radio Station in future. The consequence of the revocation of
the said licence, therefore, is penal in nature. Such penal provision is
required to be strictly construed.

It isinthat view of the matter, before the |icensor exercises his right
to revoke the licence, a notice was required to be issued. It having not been
done, the conclusion is irresistible that the purported revocation of |icence
was a nullity.

It is nowa well-settled principle of law that a docunment nust be
construed having regardto the terms and conditions as well as the nature
t her eof .

{See Pearey Lal vs. Rameshwar Das [AIR 1963 SC 1703] and
Adm ni strator of the Specified Undertaking of the Unit Trust of India &
Anr. vs. ‘Garware Pol yester Ltd. [2005 (10) SCC 682].}

We, therefore, with respect, entirely agree with the Tribunal

So far as the contention of the |earned Additional Solicitor Genera
that the direction/issued by the Tribunal, as quoted supra, is contrary to
Section 14(1)(c) of the Specific Relief ‘Act, 1963, is concerned, the sane is
stated to be rejected. The provisions of the Specific Relief Act would not
apply to the contracts, which are governed by the statutory provisions.

It is furthernore not in-dispute that the Respondent or the |icensees
simlarly situated had suffered a huge nonetary loss. They made
representations for change of the licence fee 'structure. Adnittedly,
responding to the said representations the Union of \India appointed a

commttee known as 'Dr. Anmit Mtra Conmittee’. The said conmittee
submitted its report on 18.11.2003 recomendi ng that fee structure
applicable to Phase-1 |icensees be done away with and in its stead and pl ace

a new reginme called the "revenue sharing regime’ be brought in, in terns
whereof the licensees would be required to pay |icence fees @4% of the
revenue generated. In terns of the said policy decision, all Phase-1 |icensee
woul d be permitted to migrate to the new revenue sharing systemin Phase-

.

The Tel ecom Regul atory Authority of India released a consultation
paper on or about 14.04.2004 on the basis of the recommendati ons of the
said committee.

It is stated that on the relevant date, nanely 20.04.2004, none of the

Phase-1 |icensees in Munbai had co-located on a comon transni ssion

tower nor had the Appellant granted any extension or assurance that permt

the licensees woul d be permitted to continue broadcasting fromindependent

i ndi vidual station/facilities. Wereas the Respondent herein has expressed
its desire not to nake any broadcast on the expiry of the terns of the licence,
other licensees allegedly continued to do the sane, although the tenure of
licence expired, it is in that situation, the Respondent took the stand that it
shoul d be treated alike the other four |icensees, who are continuing to
broadcast despite the fact that no further extension had been granted even to
them by the Union of India, although they had paid the revenue therefor.

Qur attention, in this connection, has been drawn to the provisions as
regard mgration for Phase-1 to Phase-11, as laid down in the policy decision
which is as under:

"1, Li censees of Phase-1, who have actually
operationalized their channels would be given the option
to Mgrate to Phase 2 Policy Regime. They will have to
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exercise their initial option by the prescribed date to
automatically mgrate to Phase 2 Policy reginme in
accordance with the terns and conditions of migration or
continue under Phase-1 or surrender their licences with
one nmonth's notice."

This Court at this stage is not concerned with the question as to
whet her the Respondent has fulfilled the said conditions or not; but
admttedly, the Tribunal proceeded on the basis that the Iicence having not
been validly revoked, the sane continued to be operative.

The Tribunal, in terns of Section 14 of the Tel ecom Regul atory
Authority of India Act, 1997, has a wi de power. The Respondent in their
application, inter alia, prayed for the following reliefs :

"Pass an order directing the TRAI and the
respondent to provi de-an appropriate mgration option to
the Petitioner to migrate to new license terns keeping in
mnd that the Petitioner has invested |arge suns of
noney i n the radi o broadcasti ng business, has paid a sum
appx. Rs. 21 crores since 29.4.2002 to the respondent and
has not been able to broadcast sicne 29.4.2004 due to the
arbitrary inplenentati on by the respondent of the
Cabi net order communicated to the Petitioner vide
gui del i nes dated 31.12.2001."

The Appel | ate Tribunal only directed the Appellant to treat the
Respondent to be entitled to the benefit of the change in the policy decision
as regard paynent of different node of |icence as the other existing licence
hol ders, indisputably, have been given an option to mgrate fromthe fixed
licence fee reginme to the revenue sharing regine.

W may, however, notice that indisputably the Respondent had paid
the entire licence fee in respect of the second year. It is interesting to note
that before the Del hi H gh Court itself, the Appellant raised the follow ng
contention, which was recorded by the H gh Court in its order dated
12. 04. 2005:

"Learned counsel for the Respondent on
instructions from Shri L.P. Singh, Assistant Engi neer of
the respondent states that respondent No.3 is not aware of
the fact that the petitioner had stopped broadcast of his
FM Channel and in these circunmstances the notice dated
19.4.04 read with Corrigendum dated 21.4. 04 had been
i ssued upon the petitioner raising a demand for the period
subsequent to the cessation of the broadcast by the
petitioner. 1t is submtted on behalf of the respondent
that the petitioner having stopped the broadcast would
not be liable to pay the charges demanded in these
comuni cations. |In these circunstances, nothing
survives in this application and the same is accordingly
di sposed of . "

Havi ng noticed that the Respondent had conplied with its interim
order by depositing the requisite anbunt, the Hi gh Court allowed the
Appellant to withdraw the said sum of Rs.23 |lacs and al so encash the bank
guarantee furni shed by the Appellant for another sumof Rs.23 lacs, the Hi gh
Court directed:

"\ 005The petitioner shall not be liable for any further
anmount on account of the FM Broadcast which is the
subject matter of the wit petition."
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We, therefore, are of the opinion that the Tribunal did not exceed its
jurisdiction in issuing the inpugned directions.

For the reasons aforenentioned, we are of the opinion that no case has
been nade out for our interference with the inmpugned judgnent of the
Appel | ate Tri bunal

This appeal is dismssed accordingly. No costs.




