REPORTABLE
I N THE SUPREME COURT OF | NDI A

Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5618 OF 2006

UNI ON OF | NDI A .. . APPELLANT
VERSUS
M S PAM DEVELOPMENT PVT. LTD. .. . RESPONDENT
ORDER

This appeal has been filed by the Union of
India challenging the judgnment and order of the
Cal cutta High Court dated 15t" June, 2005 rendered
in APOT NO 643 of 20083.

W may notice here the bare essential facts
whi ch woul d have a bearing on the | egal controversy

i nvol ved in the appeal .

On 19th Cctober, 1992, the appellant entered
into an agreenent wth the respondent for
construction of Industrial Covered Electrical Loco
Shed. Subsequently, according to the appellant,
the agreenent was termnated in terns of clause 64
of the General Conditions of Contract by which the
agreenent between the parties was governed. The
twin reasons for termnation of the contract were
t hat t he r espondent initially del ayed t he
commencenent of the work and subsequently executed
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the work which was of inferior quality. Therefore,
t he appellant had to get the bal ance work conpl et ed

from anot her contractor.

On  24th July, 1996, the respondent raised

certain clains against the appellant.

On 30t  Septenber, 1996, the respondent
demanded that the disputes be referred to

arbitration

Since the disputes were not referred to
arbitration, the respondent approached the High
Court of Calcutta wunder Section 11(6) of the
Arbitration and Conciliation Act, 1996 (hereinafter
referred to as “the Arbitration Act, 1996”) for the
appoi ntnent of a sole arbitrator. The Hi gh Court
by its order dated 10th July, 1998 appointed M.
Justice Satyabrat Mtra as the sole arbitrator
The | ear ned arbitrator duly commenced t he
arbitration proceedings, in which the appellant
fully participated. The appellant filed statenent
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of defence. Upon conpletion of the arbitration
proceedi ngs, the learned arbitrator nmade the award
on 25t" January, 2002. The clainms of the respondent
were accepted and the award was rendered in favour

of the contractor in the sumof Rs.1, 29, 89, 768/ -.

Aggrieved by the aforesaid award, t he
appellant filed an application under Section 34 of
the Arbitration Act, 1996 before the H gh Court for
setting aside the award. The | earned single judge
of the H gh court di smssed the aforesaid

application of the appellant on 28th Cct ober, 2003.

Aggrieved by the aforesaid order, t he
appellant filed Intra-Court appeal before the
Division Bench of the H gh court, which has also
been dism ssed by the inmpugned judgnent dated 15th

June, 2005.

The present appeal arises out of Special Leave

Petition (G vil) No.20316 of 2005.
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We have heard the |learned counsel for the

parties at |ength.

M. P. P. Mal hotr a, | ear ned Addi ti ona
Solicitor General, appearing for the Union of
India, submtted that the High Court committed an
error of jurisdiction by appointing a former judge
of the High court as the sole arbitrator. The
appoi ntnent of the sole arbitrator was against the
contractual conditions which cannot be ignored.
Therefore, the reference was before a Arbitral
Tri bunal which had not been properly constituted.
He also submtted that the arbitrator had no
jurisdiction to entertain the clains with regard to

certain excepted matters.

On the other hand, the |earned counsel for the
respondent has submtted that the appellant having
participated in the proceedings before the |earned
arbitrator w thout any denur or objection cannot
now be permtted to raise the objection with regard
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to the jurisdiction of the arbitrator at this
bel ated stage. Learned counsel further submtted
that in view of express provision contained in
Section 16 of the Arbitration Act, 1996, the
Arbitral Tribunal is conpetent to rule on its own
jurisdiction. He submts that pleas with regard to
lack of jurisdiction of the |earned arbitrator
ought to have been raised not Ilater than the
subm ssion of the statenent of defence. Lear ned
counsel pointed out that no plea of lack of
jurisdiction of the learned arbitrator was taken by
the appell ant in the statenent of def ence.
Furthernore, the appellant also led evidence in
def ence. He also pointed out that the appellant,
in fact, categorically accepted the jurisdiction of
the learned arbitrator by filing a counter claimin
the proceedings. He submts that, in such
ci rcunst ances, the appellant had clearly waived its
right to object to the constitution of the Arbitral
Tribunal. Simlarly, the plea of excepted matters
was al so never raised by the appellant during the
entire arbitration proceedings. Al'l clainms have
been decided on nerits.

We have considered the subm ssions nade by the
| earned counsel for the parties.
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. 6:
The arbitration agreement contained in clause

64 of the GCeneral Conditions of Contract is as

under:
“64(3) (a) ARBI TRATI ON: Matters in
guestion, dispute or difference to be
arbitrated upon shall be referred for

decision to

3(a)(i) A Sole Arbitrator who shall be
the Ceneral Manager or a (azetted
Rai lway O ficer nomnated by himin that
behalf in cases where the claim in
guestion is below Rs.5,00,000/- (Rupees
five lakhs) and in cases where the
i ssues involved are not of conplicated
nat ure. The General Manager shall be
the sole Judge to deci de whether or not
the issues involved are of a conplicated
nat ur e.

3(a)(ii) Two Arbitrators who shall be
Gazetted Railway Oficers of equal
status to be appointed in the nmanner
laid in Cause 64(3)(b) or all clains of
Rs. 5,00, 000/- (Rupees five Lakhs) and
above, and for all clains irrespective
of the amount of value of such clains if
the issues involved are of a conplicated
nature the General Manager shall be the
sol e Judge to decide whether the issues
involved are of a conplicated nature or
not . In the event of the two
Arbitrators being divided 1in their
opinions the matter under disputes wll
be referred to an Unpire to be appointed
in the manner laid down in Cause 3(b)
for his decision.

3(a)(iii) It is a termof this contract
that no person other than a Gazetted
Rai lway Oficer, should act as an
Arbitrator/Unpire and if for any reason,
that is no possible, the matter is not
to be referred to Arbitration at all.
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3(a)(iv) In cases where the claimis up
to Rs.5,00,000/- (Rupees five |lakh), the
Arbitrator(s) conpare so appointed, as
the case may be, shall give the award on
al | matters referred to arbitration
indicating therein break-up of the suns
awarded separately on each individua
item of disputes. In cases where the
claimis nore than Rs.5, 00, 000/- (Rupees
five lakh), the Arbitrator(s)/Unpire so
appointed, as the case my be, shall
give intelligible award (i.e. t he
reasoni ng | eading to the award shoul d be
stated) with the suns awarded separately
on each individual item of dispute
referred to arbitration.

3(b) For the purpose of appointing two
arbitrators as referred to in sub-clause
(a)(ii) above, the Railway will send a
panel of nore than three nanes of
Gazetted Railway O ficers of one of nore
departments of the Railway to the
contractor who will be asked to suggest
to the General Manager one nanme out the
list for appointnent as the contractor's
nom nee. The General Manager, while so
appointment the contractor's nom nee,
will also appoint a second arbitrator as
the Railway's nomnee either from the
panel or from outside the panel,
ensuring that one the two arbitrators so
nom nat ed IS i nvari ably from the
Accounts Depart nent. Before entering
upon the reference the two arbitrators
shall nominate an Unmpire who shall be a
Gazetted Railway Oficer to whom the
case will be referred to in the event of
any di fference bet ween t he t wo
arbitrators Oficers of the Junior
Adm nistrative grade of the Accounts
Departnment of the Railways shall be
considered as of equal status to the
Oficers in t he i nternedi ate
adm ni strative gr ade of ot her
departments of the Railway for the
pur pose of appointnent as arbitrators.”
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A persual of clause 64 would show that in case
of clainms which are below Rs.5,00,000/- (Rupees
five lakh), the General Manager or a Gazetted
Rai l way O ficer nomnated by him shall be the sole
arbitrator. In case of clainms of Rs.5,00,000/-
(Rupees five |l akh) and above, the Arbitral Tribunal
shall consist of three arbitrators to be appointed
in terns of clause 64(3)(b). Under cl ause 64(3)
(b), the Railways will send a panel of nore than
three nanes of Gazetted Railway Oficers from whom
the contractor will be asked to suggest one nane.
The Ceneral Manager wil|l appoint the second
arbitrator on behalf of the Railways. The cl ause
also provided that two arbitrators shall nom nate

an Umpire who shall be a Gazetted Railway Oficer.

Since the Arbitration Act, 1940 had been
repeal ed by the Arbitration Act, 1996 the provision
in the arbitration agreenment for appointnent of two
arbitrators and an Umpire had becone redundant.
Accordingly, the respondent requested the Railways
to appoint the sole arbitrator. Since the Railways
failed to appoint the arbitrator within 30 days of
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the receipt of the letter dated 30th Septenber,
1996, the respondent noved the application under
Section 11(6) of the Arbitration Act, 1996 for
appoi ntnent of a sole arbitrator on 3¢ January,
1997 before the H gh Court. As noticed above, by
order dated 10t July, 1998, the H gh Court
appoi nted M. Justice Satyabrata Mtra as the sole
arbitrator. It is inportant to notice that this
order dated 10th July, 1998 was not challenged by
the appellant and, therefore, the sane becane final
and bi ndi ng. This apart, the appellant failed to
rai se any objection to the lack of jurisdiction of
t he Arbitral Tri bunal before t he | ear ned
arbitrator. As noticed above, the appellant not
only filed the statenent of defence but also rasied
a counter claim against the respondent. Since the
appel | ant has not raised the objection with regard
to conpetence/jurisdiction of the Arbitral Tribunal
before the learned arbitrator, the same is deened
to have been waived in view of the provisions
contained in Section 4 read with Section 16 of the
Arbitration Act, 1996.
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Section 16 of the Arbitration Act, 1996
provi des that the Arbitral Tribunal nmay rule on its
own jurisdiction. Section 16 clearly recognizes
the principle of konpetenz-konpetenz. Section 16(2)
mandates that a plea that the Arbitral Tribunal
does not have jurisdiction shall be raised not
|later than the subm ssion of the statenment of
defence. Section 4 provides that a party who knows
t hat any requirenent under the arbitration
agreenent has not been conplied with and yet
proceeds with the arbitration without stating his
objection to such non-conpliance wthout undue
delay shall be deened to have waived his right to

so obj ect.

In our opinion, the H gh Court has correctly
cone to the conclusion that the appellant having
failed to raise the plea of jurisdiction before the
Arbitral Tribunal cannot be permitted to raise for
the first time in the Court. Earlier also, this
Court had occasion to consider a simlar objection

in Bharat Sanchar Nigam Linmted and another versus
Motorola India Private Limted [(2009) 2 SCC 337].

Upon consideration of the provisions contained in
Section 4 of the Arbitration Act, 1996, it has been
hel d as foll ows:
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39. Pursuant to section 4 of the
Arbitration and Conciliation Act,
1996, a party which knows that a
requi r ement under the arbitration
agreenent has not been conplied with
and still pr oceeds W th t he
arbitration W t hout rai sing an
obj ection, as soon as possible, waives
their right to object. The Hi gh Court
had appoi nt ed an arbitrator in
response to the petition filed by the
appel lants (sic respondent). At this
point, the matter was closed unless
further objections were to be raised.
If further objections were to be nmade
after this order, they should have
been made prior to t he first
arbitration heari ng. But t he
appellants had not raised any such
obj ections. The appellants therefore
had clearly failed to neet the stated
requirenent to object to arbitration
wi t hout delay. As such their right to
object is deened to be waived.

In our opinion, the obligations are fully
applicable to the facts of this case. The
appellant is deemed to have waived the right to
object with regard to the lack of the jurisdiction

of the Arbitral Tri bunal.
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W, therefore, see no nerit in the appeal and

the sane is hereby di sm ssed.

No costs.
.................... , J.
( SURI NDER SI NGH NI JJAR)
.................... , J.
( RANJANA PRAKASH DESAI )
NEW DELH

FEBRUARY 18, 2014
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