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The challenge in this appeal is to the order dated
16. 7. 2004 passed by the division bench of the H gh Court of
Al'l ahabad in Cvil Msc. Wit Petition No. 9127 of 2003
gquashing the O fice Menorandum dated 11.2.2003 as bei ng
violative of Rule 5(iv) and Rule 9(ii) of the Rules of U. P.Service
of Engi neers (Buil ding and Roads Branch) C ass-11 Rules, 1936
(hereinafter referred to as the 1936 Rules).  The Ofice
Menor andum was chal | enged by the graduate junior
engi neers on the ground that the aforesaid circul ar has the
ef fect of exenpting the diploma junior engineers from
under goi ng and passing the qualifying exam nation for
pronoti on fromthe post of Junior Engineer to the post of
Assi stant Engineer as it provided for assessnment of their
eligibility only by holding viva voce, and therefore, illegal
Aggri eved by the order of the H gh Court this appeal has been
preferred by the di pl oma hol der junior engineers.. The present
controversy revol ves around the question as to whether the
of fice order dated 11.2.2003 runs into the teeth of the 1936
Rul es.

The foll owi ng questions have been posed before us for
det ermi nati on:

(a) Whet her the 1936 Rules were in existence at the

time when the office order dated 11.2.2003 was

i ssued?

(b) If the 1936 Rul es were subsisting, what is the effect

of the office order dated 11.2.2003?

(c) What is the meaning of the words "qualifying
exam nation" prescribed under Rule 9(ii) of the
Rules read with Rule 5(iv) of the Rul es?

(a) Whet her the 1936 Rules were in existence at the tine
when the office order dated 11.2.2003 was issued?

Bef ore we proceed further on this question we may point
out that it was not the case of the appellant either before the
Hi gh Court or before this Court that 1936 Rul es had ceased to
be in existence. Before the High Court it was the contention
of the appellant that the 1936 Rul es enpowered the Governor
of the State to grant relaxation and therefore the Ofice O der
dated 11.2.2003 was nothing but grant of relaxation fromthe
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rigours of Rule 5(iv) read with Rule 9(ii) of the 1936 Rul es.
The High Court also noted that it was nobody's case that Rule
9(ii) ceased to exist nor had anyone challenged its validity.
Even before this Court, the questions of |aw that have been
rai sed are: -

(A) Whether the wit petitioner had | ocus standi to
chal l enge the O fice Menorandumdt. 11.2.2003

i ssued by the State Governnent for purpose of the

pronmoti on of Diplona Hol der’s Juni or Engi neers

fromthe post of Junior Engineers to the post of

Assi stant Engi neers according to U. P. Service of

Engi neers (Building and Roads Branch) d ass-|

Rul es, 19367

(B) Wether qualifying test as prescribed in the

1936 rules, for the purpose of pronotion from

Juni or Engi neer to Assistant Engi neer neant nerely

witten exami nation or any type of test |ike

interviewetc.?

(C Whether the High Court failed to correctly

i nterpret the provisions of 1936 Rules for the

pur pose of the pronotion fromthe post of Junior

Engi neer to Assi stant Engi neer?

(D) Whet her the Doctrine of desuetude is applicable

when the pronotions were being made for 30 years

wi t hout hol ding any qualifying test as prescribed in

the 1936 Rul es, and the subsequent nodified

Service Rules ?

In the grounds al so no plea was taken that the 1936 Rul es
were not in existence. Having realised thisdifficulty, M. Vijay
Hansaria, |earned senior counsel for the appellant, filed
I.A No.6 of 2006 seeking perm ssion to urge additiona
grounds. The stand taken in the additional ground is that
since this Court struck down the amended Rules 3(c), 5 and 6
inserted by the 1969 Amendnent to the 1936 Rules, and Rule
23 which was substituted by the 1971 Anendnent, in P.D.
Aggarwal vs. State of U P. (1987) 3 SCC 622), the 1936
Rul es ceased to exist in entirety. Techni cal | y speaki ng such
sonersaul ted contention cannot be accepted at this stage and
on this score alone the appeal deserves to be dism ssed. Be
that as it may, we have permitted the appellant to urge the
addi tional ground, we will deal with the said contentions.

To decide the question, it is essential to nake a quick
survey of the anmendnents brought to 1936 Rules. The 1936
Rul es has undergone a sea change due to severa
amendnments. 1969 Anendnent inserted Rules 3(c) to (k) and
substituted Rules 5 and 6 in the 1936 Rules. Rul e 23 was
substituted by the 1971 Amendnment. This Court categorically
struck down Rules 3(c), 5 and 6 of the 1936 Rul es as
substituted by 1969 Amendnent and Rul e 23 substituted as
per 1971 Anendnent, holding themto be per se arbitrary on
the ground that these amendnents were violative of Articles
14 and 16. Consequently, a wit of mandamus was issued
directing the governnent to prepare a fresh seniority lList of
Assi stant Engineers in accordance with the service rul es,
neani ng thereby the 1936 Rules. It nmay be noted that the
controversy in P.D. Aggarwal's case was with regard to
seniority between direct recruits appointed on permanent
vacancies and direct recruits appointed on tenporary
vacanci es; and the seniority gained by the latter was being
wi ped out by reasons of 1969 and 1971 Amendnments, which
led to the challenge. This Court after discussing the
amendnent s brought by 1969 and 1971 Amendnents, held as
follows : -
29. W direct the authorities concerned to
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prepare a fresh seniority list of all the
menbers of the service in the cadre of

Assi stant Engineer in the PW Department on

the basis of their length of service fromthe
date they have become nmenbers of the service
fulfilling all the requirenments laid down in the
service rules. W cannot but observe in this
connection that though the tenporary

Assi stant Engi neers have been duly sel ected by
the Public Service Commi ssion after they are
appoi nted as tenporary Assistant Engi neers

yet in spite of several directions given by this
Court, the authorities concerned did not think
it fit and proper to prepare the seniority |ist
in accordance with the directions given by this
Court and as a result - no seniority list in the
cadre of Assistant Engineer has yet been
prepared following the directions made even

by this Court as enbodied in the decision in

Bal eshwar. Dass & Os. v. State of U P. & Os.

On the other —hand amendments have been

made to the existing 1936 service rul es which
per se seemto be arbitrary and this led to a
spate of litigations. W -do hope and expect

that considering all these, the Governnment wll
take effective steps for preparation of seniority
list as early as possible in order to create

i ncentive for the nenbers of the service by
hol di ng out prospects of future pronotions in

the interests of the service.

30. In the prem ses aforesaid we dismss these
appeal s and affirmthe judgrment and order of

the H gh Court of Allahabad quashing the said
seniority list dated 29.7.1980 together with
suppl enentary seniority lists dated 18. 12.

1980 and 19.12. 1980 relating to Civi

Engi neering Wng. Rules 3(c), 5 (and 6 of 1969
Rules as well as Rule 23 of 1971 Rules are also
guashed. The condition in Ofice Menorandum
dated 21.1.1980, Annexure 2 of Wit Petition

No. 2447 of 1980 providing that for the

sel ection for the post of Superintending

Engi neer the officer nust be a confirned
Executive Engineer is quashed. A wit of

mandanus be issued directing the Governnent

to prepare a fresh seniority list of Engineers in
the Civil Engineering and EM Wng

respectively in the light of the observations
made herei nbefore. This order, however, wll not
af fect any confirmations or pronotions (other
than ad hoc pronotions) nade before

29.11.1979. In the facts and circunstances of
the case, there will be no order as to costs.

(enphasi s _suppl i ed)

Thus, this Court proceeded on the premse that the 1936
Rul es, except to the extent struck down renained undi sturbed
and continued to apply.

M. Hansaria contended that the original Rules 3(c), 5
and 6 which were material provisions of 1936 Rules were
del eted by substitution of corresponding new rules by the
1969 anmendnent, and subsequently when the
substituted/ anended rul es were struck down, the old rules
woul d not revive. In this connection he has referred to the
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decisions of this Court in FirmA T.B. Mehtab Majid And Co.

vs. State of Madras 1963 Suppl.(2) SCR 435, T. Devadasan

Vs. Union of India AIR 1964 SC 179, B.N. Tewari Vs.

Union of India, AIR 1965 SC 1430, Indian Express

Newspapers (Bombay) Pvt.Ltd. Vs. Union of India (1985)1

SCC 641, West U.P. Sugar MIIs Assn. vs. State of U P.

(2002) 2 SCC 645 and hosts thereof. On the other hand, Sr

Vi nod Bobde appearing for the respondents relied on State of
Mahar ashtra vs. The Central Provinces Manganese Ore Co.

Ltd (1977) 1 SCR 1002 and Bhagat Ram Sharma vs. Union

of India (1988) Sup. SCC 30, to contend that where the
amendment is found to be stillborn and void, the amendnent

will be totally ineffective, so as to | eave intact what was

i ntended to be replaced by the amendnent. W need not enter
upon this controversy, as the question with which we are
concerned in this case, relates to Rule 9 dealing with technica
qual i fication, which was not struck down.

It is clear that the decision in P.D. Aggarwal’s case

(supra) that only Rules 3(c), 5 and 6 inserted by 1969 Rul es
and Rule 23 inserted by 1971 Rul es were quashed. It is
therefore evident that the 1936 Rul es continued to exist at the
time when the Ofice Order dated 11.2.2003 was issued. This
was al so the understandi ng of the Governnent inasmuch as

the inpugned Ofice order dated 11.2.2003 itself was issued in
exerci se of the power under Rule 9(ii) read with Rules 5(iv) of
the 1936 Rules. In view of the above, we find no nmerit in the
contention of M. Hansaria that the 1936 Rules was not in

exi stence when the office order dated 11.2.2003 was issued.

(b) As 1936 Rules were subsisting, what is the effect of the

of fice order dated 11.2.2003.

The rel evant portion of the office order dated 11.2.2003
reads thus :

" OFFI CE ORDER

By the order dated 22.3.2002 in Wit Petition
No. 42762/ 2000 Aruvendra Kunar Garg & O's.
Versus CGovt. of U P. & Os and other related wit
petitions, H gh Court of Allahabad has set asidethe
amendnment made in Uttar Pradesh Service of
Engi neers (Buil ding and Roads Branch) d ass-11
Rul e 1936 vide notification dated 4.8.87 and dated
25.9.97. Therefore, under the renaining provisions
whil e | eaving the provisions set aside by the Hon ble
H gh Court, the pronotion of junior engineer (civil)
to the post of Asstt. Engineer (Civil) can be made.
2. Accordingly, under the effective rule-9 there is a
provi sion of technical qualification, in which Rule
9(i) is relating to direct recruitnment and Rule 9(ii) is
related to pronotion. In Rule 9(ii) there is a
provision that under rule 5(iv) and 5(v)an officer wll
not get pronotion until he has passed such
qual i fyi ng exam nation as determ ned by the
CGovernor or he is holding technical qualification
under para (i) of this rule.
3. Therefore in the aforesaid facts and
ci rcunst ances Hon’ bl e Governor has been pl eased
to approve the follow ng procedure for the qualifying
exam nation for the pronotion of Jr.Engineers,
com ng under the unbrella of Part (1), to the post of
Asstt. Engi neer.
(I') For the aforesaid pronotion for the post of Asst.
Engi neer personnel interview w || be organized.
(2) The Sel ection Committee constituted for the
purpose of interview will constitute follow ng
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nmenbers:
XXXXXX"

Rule 5(iv) and 9(ii) of the 1936 Rules, referred to in the
sai d order dated 11.2.2003 are extracted bel ow : -
"5. Source of Recruitment : Recruitnent
to the service shall be nade by the
Gover nient
X X X X X
5(iv) by pronotion of nenbers of the
United Provinces Subordinate
Engi neering Service in the Public Wrks
Depart ment Buil di ngs and Roads Branch,
who have shown exceptional nerit.

9(ii) No officer shall be pronpoted to the
servi ce under rule 5(iv) and 5(v) unless he
has passed such qualifying exam nation

as the Governor may prescribe, or

possesses the technical qualification
prescribed in clause (i) of this rule."

We may al so extract Rule 12 of the 1936 Rul es as
substituted in the U P.Service of Engineers (Buildings and
Roads Branch) Cass Il (Second Anendnent) Rules, 1992
"Recruitnment by promotion to the post of
Assi stant Engi neer shall be made on the
basis of "Seniority subject to the rejection
of unfit" in accordance with U. P.

Promoti on by selection in consultation
with Public Service Comm ssion
(Procedure) Rules, 1970, as anended
fromtinme to tinme."

The U. P. Service of Engineers (Buildings & Roads Branch)
Class Il Rules, 1936 were anmended by 1987 Amendment Rul es
and 1997 Amendnent Rul es providing for separate quotas for
pronmoti on. The said Anendrment Rules of 1987 and 1997 were
chal l enged in CMAP No. 17949/ 1998 (Atibal Singh vs. State of
U. P. and connected cases). On the other hand the diplona
hol der Juni or Engi neers had filed CMAP No. 42762/ 2000
(Arvendra Kumar Garg v. State of U P.) seeking a nandanus
directing the State Governnent to consider themfor pronotion
to the post of Assistant Engineer in accordance w th the 1936
Rul es (as amended by the 1987 and 1997 Rules). A Division
Bench of the Allahabad H gh Court, by comon judgnent
dated 22.3.2002 all owed CMAP No. 17949/ 1998 and
connect ed cases chal |l enging the 1987 Anendment Rul es and
1997 Amendrent Rul es, but dism ssed WP No. 42762/ 2000
filed by the diploma hol der Junior Engineers. It held that the
Amendnents made in 1987 and 1997 were invalid and
deened not to have cone into force. It is in view of the said
deci si on dated 22.3.2002, that the State Government issued
the office order dated 11.3.2003 proposing to pronote Junior
Engi neers (D pl oma-hol ders) to the post of Assistant Engineers
under the 1936 Rules by holding 'interview as qualifying
exam nati on.

It is contended by M. Hansaria, |earned senior counse
for the appellant that Rule 9(ii) contenplates the qualifying
exam nati on being prescribed by the Governor; and the
Government order dated 11.2.2003 contains the prescription
of the Governor and therefore there is no inconsistency.
Reliance is also placed on Article 162 of the Constitution
relating to the executive power of the State which enables the
Executive to nake | aws.
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On the other hand, M .Bobde, |earned senior counse
appearing for respondent No.5, contended that the office order
is merely an executive instruction and it cannot run counter to
the provisions of Rule 9(ii). It is contended that the office
order dated 11.2.2003 attenmpts to nullify the requirenment of
Rule 9(ii) by superseding the rule by an executive instruction
It is also contended that the office order provides for an
interview wi thout specifying the total and passing marks and
| acks guidelines and if such office order is allowed to stand, it
will not only be violative of Articles 14 and 16 but will also
open fl oodgates for nepotism favouritismand corruption.

A careful reading of office order dated 11.2.2003 shows

that it does not supercede or override Rule 9(ii) but purports
nerely to be a prescription of the 'qualifying exam nation’ by
the CGovernor as contenplated under Rule 9(ii). Therefore, the
guestion is not whether the office order dated 11.2.2003
supersedes Rule 9(ii) or not, but whether the office order is in
conformity with Rule 9(ii), as the office order itself states that
the Governor i's prescribing the qualifying exanmination as
contenpl ated under Rule 9(ii). This neans that the limted
guestion that arises for consideration is whether interview can
be considered as a 'qualifying exam nation’

Meani ng of the words ’qualifying exam nation” in Rule 9(ii)

Under the Rules, recruitment to the post of Assistant
Engi neer is through nore than one source. W are not
concerned with the source of direct recruitnent in this case.
Rul e 5(iv) provides for recruitnent by pronotion of nenbers of
the Sub-ordi nate Engi neering Services who have shown
exceptional nerit. Rule 9(ii) provides that no officer shall be
promoted to the service under Rule 5(iv) unless he has passed
such qualifying exam nation as the Governor may prescribe, or
possesses the technical qualification prescribed in clause (i) of
that Rule. Admttedly, the D ploma Hol ders working as Junior
Engi neers do not possess the technical qualification
prescribed in Rule 9(i). Therefore, for pronotion, they wil|
have to pass the qualifying exam nation. Earlier, the procedure
was that nenbers bel onging to the sub-ordi nate engi neering
services who had conpleted a certain nunber of years and
who were recomended by their superior officers on the
ground of exceptional nerit were pernitted to appear in an
exam nation to qualify for pronotion to the post of Assistant
Engi neers. Those who secured prescribed m ninum
percentage of marks in such qualifying exaninations were
promoted to the post of Assistant Engi neer

After substitution of Rule 12 by the 1992 Amendnent to
the 1936 Rules, 'seniority subject to rejection of unfit’ is the
criterion for pronotion. This is simlar to as 'seniority-cum
nerit’ and 'seniority-cumsuitability’ . Application of such
criterion does not mean that pronotion is automatic, on the
basis of seniority. It neans that a list of all candidates in the
f eeder post should be prepared in the order of seniority, and
each candi date as per the rank in seniority is considered on
nerit. Wioever is found unfit, is rejected. Wether the
candidate is "fit’ or unfit is determ ned by adopting the
procedure prescribed by the Rules. It can be by requiring the
candi dates to undergo a qualifying exam nation. It can al so be
by an interview. It can be with reference to the grades assigned
in the Annual Confidential records. It can be by any ot her
reasonabl e and rel evant net hod prescribed. In B.V. Sivaiah v.
K. Addanki Babu [1998 (6) SCC 720], this Court observed

"We thus arrive at the conclusion that the
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criterion of "seniority-cumnerit" in the
matter of pronotion postulates that given
the mini mum necessary nerit requisite

for efficiency of administration, the

seni or, even though | ess neritorious,
shal |l have priority and a comparative
assessment of nerit is not required to be
made. For assessing the mini num

necessary nerit, the conpetent authority
can |l ay down the mini mum standard that

is required and al so prescribe the node of
assessnment of merit of the enpl oyee who
is eligible for consideration for pronotion.
Such assessnment can be nade by

assigning marks on the basis of appraisa
of performance on the basis of service
record and interview and prescribing the
m ni mum nmar ks which would entitle a
person to be pronoted on the basis of
seniority-cumnerit."

In this case, qualifying exami nation is prescribed as the
met hod of ascertaining the m ninum necessary merit. The
guestion is whether "interview can be considered as 'qualifying
exam nation’.

The contention of the | earned counsel for the appellant is
that the rules do not require the candi dates to undergo a
"witten exam nation". It is pointed out that rule 9(ii) nerely
uses the word ’'qual ifying exam nation’ and not "witten
exam nation". According to the appellant, the word
"exam nation’ can be either witten or by an interview Reliance
is placed on the decisions of this Court in A'P. State Finance
Corporation vs. CM Ashok Raju [1994 (5) SCC 359], Anjur
Ahrmed vs. State of Bihar [1994(1) SCC 150], Surinder
Singh vs. State of Punjab [1980 (3) SCC 418], Siya Ram vs.
Union of India [1998 (2) SCC 566], and Sardar Singh vs.
State of Punjab [1991 (4) SCC 555] to contend that ’interview
al one can be the basis for pronotion. Reliance was al so placed
on the decisions in Lila Dhar vs. State of Rajasthan [1981
(4) SCC 159] and Kiran Gupta Vs. State of U.P.~ 2000 (7)
SCC 719] to contend that for pronotions to senior positions or
pronmoti on of persons of matured personality, prescription of
interview al one as the nethod of assessnent is recognized and
valid. It is pointed out that all the aggrieved di pl ona Juni or
Engi neers have put in nore than 20 years of-service and are
mat ure persons and therefore 'interview can be a suitable
met hod for ascertaining whether they are 'fit' or " unfit’ and
therefore there is no infirmty in the office order dated
11.2.2003. But the question here is not whether interview can
al one be the criterion for ascertaining fitness for pronotion.
The rule requires a 'qualifying exam nation’. The office order
prescribes 'interview as qualifying exam nation. The aforesaid
deci sions are not of any assistance to deci de whether interview
can be a 'qualifying examnation’. It is also unnecessary to
consi der the several decisions cited by M. Bobde to contend
that "interview alone should not be the criterion for selection
That issue does not arise in this case.

"Qualifying exam nation’ in the context of pronotion
refers to an exam nation whi ch when passed, qualifies or
makes the candidate eligible for pronotion. The purpose of a
qual i fying examination is not to determ ne the conparative
inter se merit of the candi dates. Wen the m ni mum
prescribed marks are secured in the qualifying exam nation, it
confers eligibility on those who secure the mninmum marks in
such an exam nation in the order of seniority. Therefore, when
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a 'qualifying exam nation’ is provided, it presupposes that the
guestions will be identical and all candi dates shall have

i dentical opportunity to answer the same questions and pass
such examination to secure eligibility. This can only be by
nmeans of a written exam nation and not an 'interview

Therefore, in the absence of any specific provision prescribing
interview as the means of ascertainment of fitness for

pronmotion, 'interview cannot generally be considered to be a
qual i fying exam nation nor can it take the place of a qualifying
exam nation. 'Qualifying exam nation’ in the circunstances

woul d necessarily refer to a witten exanm nation. W therefore
uphol d the decision of the H gh Court (though for different
reasons) that the officer order dated 11.2.2003 is contrary to
the Rules and interview cannot be the nmethod of ascertaining
fitness.

W see no reason to interfere with the order of the High

Court quashing the office order-dated 11.2.2003 and requiring
the di pl oma- hol der Juni or Engi neers to undergo a qualifying
exam nation. W direct the first respondent-CGovernnent and
third respondent (UP. PSC) to conduct the qualifying

exam nation within a period of four nmonths fromtoday in
accordance with the Rules. W, however, clarify that if any of
the di pl oma- hol der Juni or Engi neers have al ready been

promot ed as Assi stant Engineers in pursuance of the interim
order dated 27.9.2004 and are functioning in that capacity as
on today, they nay continue to hold the said posts on ad hoc
basis till regular pronotions are nade in accordance with the
rules. We further clarify that if any of themfails to pass such
qual i fyi ng exam nation, they shall stand reverted as Junior
Engi neers. Subject to the aforesai d observations, this appea
is dismssed. No costs.




