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1. Chal l enge in these appeals is to the orders passed by the

Custonms, Excise and Gold (Control) Appellate Tri bunal , West
Regi onal Bench at Munbai (in short the ' CEGAT' ) and
Custons, Excise and Service Tax Appellate Tribunal, West
Zonal Bench at Munbai (in short the ' CESTAT ).

2. As comon points are involved, they are taken up
toget her for disposal.

3. So far as Appeal Nos.5317-5318/2002 are concer ned
they relate to order passed by CEGAT in Appeal No.E/566/02-
Bom Appeal No.5318 of 2002 relates to rejection of the
application for rectification filed. Appeal No.7098 of 2005
rel ates to Appeal No.E/ 3617/04-MJM For conveni ence the
factual position in Cvil Appeal Nos.5317-18 is noted:

4, Paper Products Ltd. the appellant was engaged in the
manuf acture of printed flexible packagi ng | am nates and
pouches. The printing of these goods is done by neans of
printing cylinders. These cylinders were being manufactured

by Helio Gravure, Thane, a division of Paper Products Ltd. The
Department investigation led it to believe that the charges for
maki ng printing cylinders were recovered by the appel lant
separately fromthe buyers of that product and did not include
these charges in the assessable val ue of the | ani nates

pouches etc. Notice dated 1.2.1994 was issued denanding

duty of Rs.43.59 | akhs which was all eged to have been short

| evied. The Coll ector passed orders in Decenber 1994
confirm ng the demand and i nposed penalty. The assessee
chal | enged the order to the Tribunal. The Tribunal in its order
reported in Paper Products Ltd. v. Collector of Central Excise,
Bonmbay (1999 (110) ELT 671) held that the charges that were
paid for printing cylinders were includible in the value of the
pouches and ot her such goods. It also held with regard to the
service charges that the appellant recovered fromits buyers
"the activity for which the charges recovered nust be regarded
as an activity essential to enable the appellant to print the

| am nated cartons which are the appellant’s final products and
in this view also, the charges collected would be part of the
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assessabl e value." The Tribunal also noted that the appellant
before it "had no case before the Adjudicating Authority that
the cost of cylinders had been anortized to any extent" by the
appel lant. A further contention was raised before the Tribuna
that duty chargeable on the finished product during a
substantial part of the disputed period was nil either on
account of the order of the Board dated 5.5.1999 or exenption
notification 49/87 dated 1.3.1987. The Tri bunal noted that
those contentions had not been raised before the adjudicating
authority observed that these stands would require factua

i nvestigation and felt that the controversy should be decided
by the adjudicating authority and, therefore, remanded the
case to the adjudicating authority for deciding on the two

i ssues what is the correct rate of duty chargeabl e and correct
amount of differential duty payable and the correct amunt of
penal ty inmposabl e. The Commi ssi oner passed orders with

regard to the renmand proceedi ngs by order dated 31.10.2001.
The said order was chal |l enged before CEGAT.

5. I'n his order, the Conm ssioner took the stand that the
order of the Tribunal, andthe order passed by the bench on a
subsequent application for rectification of mistake in that
order, nade it clear that the question of anortization was not
to be considered by himin the remand proceedi ngs. He

exam ned the applicability of notification 49/87 and the order
of the Board dated 5.5.1989 and found that neither of them
woul d apply. The assessee had not been shown ful fillnment of
the condition subject to which the exenption of notification
49/ 87 was avail abl e ‘and the circul ar of the Board did not
relate to the di sputed period.

6. The contention of the counsel for the appellant before
CEGAT was that the Conmi ssioner should have taken into

account the plea that the casting had been anortized. He

relied upon the decision of the Tribunal in Flex Industries Ltd.
v. Comm ssioner of Central Excise, Meerut (1997 (91) ELT

120). According to CEGAT, that was not of any assistance to

the appellant. The decision of the Tribunal which remanded

the matter was clear and specific as to the ternms of the

remand. The Tribunal noted in paragraph 6 that the stand
now t aken before it, that the cost of the cylinder had been
anortized in the price of the packing material was totally
contradictory to the stand taken before the adjudicating
authority, in the absence of any naterial placed before himto
support the present stand. It said "in these circunstances, it
follows that the anmpbunt coll ected under separate invoices
represented, as admtted before the Adjudicating Authority, a
part of the cost of printing cylinder”. Wile it noted in
paragraph 8 in accordance with the view taken in Flex

I ndustries case (supra) that the cost of Cylinder nust be
reflected in the assessable value of the final product over a
consi derabl e period by anortizing the nost, it stressed again
that the appellant before it had no case before the adjudicating
authority and the costing of cylinder had been anortized. It
specifically stated in paragraph 12 the natter was being
remanded to the adjudicating authority for passing a fresh

order after deciding the two aspect, what is the correct rate of
duty, if any, chargeable, the correct amount of differentia
duty, if any payable, and the correct amount of penalty.

7. The CEGAT found that the terns of remand were specific.
The order of remand so far as rel evant reads as foll ows:

"The last contention urged is that during
a substantial part of the disputed period, duty
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chargeabl e on the finished products of the
appel l ant was nil rate of duty either on
account of Board order, dated 5.5.1989 or on
account of exenption Notification No.49/87,
dated 1.3.1987. These contentions have not

been rai sed before the Adjudicating Authority
who, therefore, did not have the opportunity to
apply his mind in this regard. Though these
contentions have not been raised before the

| ower authority, we are inclined to grant the
appel l ant permi ssion to rai se these

contentions at this stage. Consideration of
these contentions would require reference to
the approved classification lists and the
description of the goods covered by the Board' s
order and the notificationand also require
factual investigation. In this view, this
controversy shoul'd be deci ded by the

Adj udi cati'ng Authority."

8. Learned counsel for the appellant subnmitted that the
remand was an open one and not a limted one. Therefore, the
vi ew expressed is not correct. It was subnmitted that the

penal ti es i nposed were higher

9. Learned counsel for the respondents supported the
i mpugned orders.

10. A bare reading of para 10 nmakes the position clear that it
only related to the particular plea and no ot her plea which was
covered by para 8. The scope of linmted remand has been

hi ghl'i ghted by this Court in Mhan Lal v. Anandi bai and O's.

(AIR 1971 SC 2177). It was observed at para 9 as foll ows:

"9. Lastly, counsel urged that now the suit has
been remanded to the trial Court for

reconsi dering the plea of res judicata, the
appel | ant shoul d have been given an

opportunity to amend the witten statenent so
as to include pleadings in respect of the
fraudul ent nature and antedating of the gift
deed Ext. P-3. These questions havi ng been

deci ded by the High Court coul d not
appropriately be nade the subject-matter of-a
fresh trial. Further, as pointed out by the High
Court, any suit on such pleas is already time-
barred and it would be unfair to the plaintiff-
respondents to allow these pleas to be raised
by amendnent of the witten statenent at this
|ate stage. In the order, the H gh Court has
stated that the judgnments and decrees and
findings of both the | ower courts were being
set aside and the case was being remanded to
the trial Court for a fresh decision on nerits
with advertence to the remarks in the

judgrment of the High Court. It was argued by

| earned counsel that, in making this order, the
Hi gh Court has set aside all findings recorded
on all issues by the trial Court and the first
appel l ate Court. This is not a correct
interpretation of the order. Gbviously, in
directing that findings of both courts are set
aside, the High Court was referring to the

poi nts which the Hi gh Court considered and
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on which the Hi gh Court differed fromthe

| ower courts. Findings on other issues, which
the Hi gh Court was not called upon to

consi der, cannot be deened to be set aside by
this order. Simlarly, in pernmtting
amendments, the Hi gh Court has given liberty

to the present appellant to anend his witten
statement by setting out all the requisite
particulars and details of his plea of res

judi cata, and has added that the trial Court
may al so consider his prayer for allow ng any
ot her anendnments. On the face of it, those

ot her anendnents, which could be all owed,

nust relate to this very plea of res judicata. It
cannot be interpreted as giving liberty to the
appel l ant to raise any new pleas altogether

whi ch were not raised at the initial stage. The
ot her anendnents have to be those which are
consequential to the anmendnment in respect of
the plea of res judicata."

11. Above being the position, there is no merit in these
appeal s which are dism ssed, so far as levy of duty is
concerned. However, ‘considering the factual scenario the
penalty is reduced'to Rs.5 | akhs fromRs. 10 | akhs.

12. So far as appeal No.7098 of 2005 is concerned, the
primary stand is that the Conmi ssioner at Hyderabad has
accepted the stand of the assessee-appellant. But it appears in
the instant case the admtted position was that there is a
separate charge. CESTAT s order nmakes the position clear. The
rel evant portion of CESTAT order reads as follows:

ii) Wth reference to show cause notice dated
23.6.1994, the reply vide letter dated 26 July
1994 (Page 159). It was stated that the printing
cylinders are manufactured by themin their
factory i.e. MS. Hello Gravure out of different
materials and are incorporated with their
various custoners’ notifs or designs. The
printing cylinders cannot be considered as an

i nput of flexible packaging |lamnate and its

val ue cannot be included in the val ue of the

fl exi bl e packagi ng | am nate.

iii) In respect of show cause notice dated
5.10. 1994 vide their letter dated 14.11.1994
(Page 164) it was stated that the charges for
maki ng printed cylinders are collected by
themfor Ms. Helio Gavure to whom t hese
charges accrue and are shown in their books.
They cannot obvi ously collect these charges in
their invoices as these charges do not form
part of cost of flexible packaging but they are
part of cost of printing cylinders. They further
stated the costs for artwork design and

devel opnent of cylinders, which were

rei mbursed to them by their custonmers and
accrue in the books of Ms. Helio and are
incurred by their custoners and not by them
and therefore these costs are not to be

i ncluded in the manufacturing cost.

XX XX XX XX
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vi) In respect of show cause notice dated
8.9.1995, vide reply dated 26th Septenber,
1995 (Page 173) they submitted that cost of
maki ng printed cylinder is divided into two
types of costing:

a) Cylinder per se, which is nade of
netal i.e. copper, is the property of
Ms Helio Gravure. The cost of the
nmetal cylinder is anortized in the
fl exi bl e packagi ng | am nate products.

b) Anortization is also done for the
Artwork and the design work that are
i ncorporated in the Cylinder."

13. It is to be noted that the Conm ssioner had adjudi cated

23 show cause notices covering the period from7.9.1993 to

31. 3. 2000, Earlier these notices were adjudi cated vide O der

in Oiginal No.31/2001 Comr.M VI dated 3.10.2001 agai nst
whi ch Appeal No. E/568/02 Mum was filed. The appeal was
di sposed of by the CEGAT with-the foll owi ng observations:

"The counsel of the appellant contends that
identical issue, the inclusion in the cost of
manuf acture of finished goods i.e. printed

pl astic sheets, the cost of cylindersand a part
recovery fromthe buyers, has al ready been
consi dered by the Tribunal in Flex Industries
Limted Vs. CCE (1997 (91) ELT 120). He says
that the Conmi ssioner has not considered the
cost sheets duly attested by the cost

account ant, which was produced in support of
its contention. W have seen copi es of these
cost sheets. Wile the Commi ssioner has
concluded in his order that no evidence of
anortization was furni shed before him it
appears that he has not considered these cost
sheets. W therefore propose to remand t he
matter to himfor this purpose. In this process,
the appellant shall be entitled to address the
Conmi ssi oner on the issues raised in the

noti ces and advance argunments in support.

The departnent is also at liberty to advance
subm ssi ons before the Conmi ssioner. The
Conmi ssi oner shall thereafter pass orders on
the issues raised in the notices in accordance
with [aw "

14. The stand seens to be that separate charge was made
after Flex Industries case. The finding of CESTAT is to the

follow ng effect:

"From the perusal of various replies to
the show cause notice submtted by the
appel l ant, as pointed out by the Jt. CDR, it is
apparent that the appellant has changed its
stand fromtine to tine. At tines a plea has
been taken these charges are not includible
due to the fact these are reinbursed by the
custoners being the printing cylinder cost,
and at tines plea has been taken that those
charges are not towards cost of the cylinders
but for maintenance of printing cylinder."
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15. That being so, the demand as | evied does not suffer from
any infirmty. But so far as penalty under Rule 173Q is
concerned the same appears to be on the higher side.

Consi deri ng the background facts the quantum of penalty is
reduced fromRs.1 crore to Rs.50 | akhs.

16. The appeal s are disposed of accordingly.




