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J UDGMENT

S.B. SINHA,  J :

The Managenent of Andanan Ni cobar |slands Forest and Plantation
Devel opnment Corporation situate in the Union Territory of Andaman and
Ni cobar Islands is i'n appeal before us froma judgnent and order dated
4.7.2001 passed by 'a Division Bench of the Calcutta H gh Court in CAN
No. 28 of 2001 (M A T. No. 12 of 2001) whereby and whereunder an
application for condonation of 103 days’ delay in filing an appeal under
Clause 15 of the Letters Patent of the Calcutta H gh Court was not condoned
as al so an order dated 10.10.2001 passed by another Bench of the said Hi gh
Court refusing to review the said order

Respondent No. 1 to 8 herein (Respondent Wirkmen) were workmen
working with the Appellant in their establishnent. On an allegation of
comm ssion of ms-conduct of giving | ess outturn and instigating other
wor kmen to sl ow down work and give |ess daily outturn, they were placed
under suspension by orders dated 10.10.1994 and 24.10.1994. Charge
Sheets containing the articles of ‘msbhehaviour and i'n support thereof |ist of
docunents as well as the |ist of witnesses which were to be brought on
records for sustaining the same were supplied to the worknen. - It appears
that the conditions of services of the workmen are governed by the Rul es
franmed by the Appellant known as |ES Rul es.

The workmen despite notice did not participate in the donestic
enqui ry whereupon an ex-parte enquiry was conducted by the Inquiry
O ficer. He upon conpletion of the enquiry sent his report to the
di sciplinary authority. The disciplinary authority by an order dated
12.6.1995 directed renoval of the workmen from services. Along with the
orders of renoval, a copy of the enquiry report was al so encl osed.

An industrial dispute was raised by the workmen culmnating in a
reference made by the Adm nistrator, Andaman and Nicobar |slands to the
Labour Court, Andanan and Ni cobar |slands by a notification dated
13. 3. 1997.

Bef ore the Labour Court, both the parties filed their respective
pl eadi ngs and adduced evi dences. By reason of an award dated 10.11.1998,
the | earned Presiding Oficer, Labour Court, Andaman and Ni cobar |sl ands
inl.D Case No. 1 of 1994 arrived at a finding that the said orders of
renoval passed against the worknen were bad in |law as a copy of the
enquiry report was not served upon the worknmen with a second show cause
noti ce and consequently directed reinstatement of worknen in service with
al | back wages and service benefits attached thereto.

The learned Presiding Oficer in his award dated 10.11. 1998 hel d:
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"Here in this case apart from change over of the
position in |.D. Act by introduction of Section 11-
A there is glaring violation of natural justice as
poi nted out earlier, that is to say non conpliance
with the mandate of Article 311 (2) of the
Constitution, to be specific, no second show cause
noti ce was served upon any of the ei ght worknen

as nanmed before, giving each of them opportunity

to present their defence, if any, before inposition
of puni shnent or penalty. The principle of natura
justice, Audi Alterm Partemwas clearly violated

and contravened. The rudi mentary and

fundanental principles have been clearly

infringed. It is also a clear case of discrimination
The del i nquent workmen were denied of their right

to receive the copy of inquiry report as well as the
ri ght of hearing before final order inposing mgjor
penal ty.™

The sai d order cane to be questioned by the Appellant herein in a wit
petition filed before the Calcutta Hi'gh Court. Before a |earned Single Judge
of the said court a contention was raised by the Appellant herein that the it
shoul d be permitted to proceed with the disciplinary proceedi ng agai nst the
Respondent Worknen from the stage of service of the report of the Inquiry
Oficer on them The said contention was rejected by the |learned Single
Judge by an order dated 20.12.2000 on the prem se that the Appellant had
not filed any application for adduction of additional evidence before the
Labour Court. It was opined:

"Accordingly, | amnot in a position to sustain the
contention of the petitioner authority that except
for the service of notice of the enquiry report upon
the respondent \026 worknen all the charges framed
agai nst the respondent-workmen were proved

beyond doubts. |, therefore, do not incline to
interfere with the inpugned award passed by the
Tribunal. |, accordingly, disniss this wit
petition."

A Letters Patent Appeal thereagainst was preferred before the
Di vi si on Bench which was barred by limtation, as a del ay of 103 days
occurred in filing the sane. As indicated hereinbefore, the delay in filing the
sai d appeal was not condoned. Consequently, the appeal was di sm ssed;
whereafter a review application was filed beforethe said court and the same
al so cane to be disnissed

M. Jai deep Gupta, |earned senior counsel appearing on behalf of the
Appel | ant woul d submt that the Division Bench of the Hi gh Court in the
peculiar facts and circunstances of the case and particularly having regard to
the question of |aw involved therein should have disposed of the appeal on
merit upon condoning the delay in filing the sane.

The | earned counsel would urge that the Presiding Oficer, Labour
Court and consequently the | earned Single Judge of the High Court clearly
erred in invoking the principles governing conditions of services of the
enpl oyees of the Union of India in the instant case as Article 311 of the
Constitution of Indiais clearly inapplicable. |In any event, the |earned
counsel would contend that non-supply of the enquiry report to the
del i nquent worknmen in order to enable themto raise contentions as regard
the quantum of puni shnent would not vitiate the entire enquiry proceedi ngs
i nasmuch as the Disciplinary Authority could have considered the natter
afresh on the question of punishment upon service of a copy of the said
enquiry report.
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M. Gupta would submit that even in Managing Director, ECIL,
Hyderabad, etc. etc. Vs. B. Karunakar, etc. etc. [AIR 1994 SC 1074] the
Court has laid stress on the 'prejudice doctrine’, in terns whereof it was
obligatory on the part of the workmen to show that they had been prejudiced
by reason of non-supply of the enquiry report. Reliance in this connection
has al so been placed on Canara Bank and Others Vs. Debasis Das and
Qthers [(2003) 4 SCC 557].

Nobody has appeared for the Respondents despite service of notice.

Donestic enquiry in an industrial establishment is governed by the
Standi ng Orders applicable thereto. The enployer, if it is a governnent
conpany, or a society registered under the Societies Registration Act can
also franme its rules and regul ati ons governing the conditions of service of its
enpl oyees. A donestic enquiry is required to be conducted in ternms of such
rul es and regul ati ons.

From a perusal of the award passed by the Presiding Oficer, Labour
Court, it ‘'does not appear that the worknmen had rai sed any contention as
regards violation of any mandatory provision of such rules |aying dow the
procedur e for conduci ng departnental proceedi ngs. |ndisputably, however,
the principles of natural justice in such a proceeding are required to be
conplied with.

In law, the concerned worknen do not enjoy any status as they are not
the enpl oyees of Union of India and furthernore, their conditions of service,
were not governed by any rul e nmade under Article 309 of the Constitution
Services of the worknmen were al so not protected under Article 311 thereof.

It has been contended before us that in ternms of the extant rul es governing
the conditions of service of the worknen, a departnental appeal was

mai nt ai nabl e agai nst an order of the Disciplinary Authority. Presunably,
such a renedy was provided with a view to enable the worknmen to prefer an

ef fective departnental appeal and only in that view of the matter, a copy of
the enquiry report was supplied by the Appellant along with the order of the
di sm ssal

The workmen evidently did not avail the benefit of filing any
departnental appeal. In such an appeal they coul d have shown as to how
and in what manner and to what extent they were prejudiced by non-supply
of a copy of the enquiry report. Had the worknen filed such an appeal, they
coul d have furthernore denonstrated before the Appellate Authority that in
terns of the rules and regul ati ons governing their conditions of service, they
were, as a natter of right, entitled to a copy of the enquiry report before an
order of punishnent is inposed upon them

The principles of natural justice cannot be put in a strait-jacket
formula. It nust be viewed with flexibility. Ina given case, where a
devi ation takes place as regard conpliance of the principles of natura
justice, the Court mmy insist upon proof of prejudice before setting aside the
order inpugned before it. [See Bar Council of India Vs, H gh Court of
Keral a, (2004) 6 SCC 311]

The Presiding Oficer, Labour Court, as noticed hereinbefore,
conmitted a manifest error in invoking Article 311 of the Constitution of
India in the instant case.

I n Karunakar (supra), this Court has clearly held that the enpl oyee
must show sufferance of prejudice by non-obtaining a copy of the enquiry
report.

This Court in Canara Bank (supra) while follow ng Karunakar (supra)
hel d:

"19. Concept of natural justice has undergone a
great deal of change in recent years. Rul es of
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natural justice are not rules enbodi ed al ways
expressly in a statute or in rules franed thereunder
They may be inplied fromthe nature of the duty to
be performed under a statute. What particular rule
of natural justice should be inplied and what its
context should be in a given case nust depend to a
great extent on the fact and circunstances of that
case, the frame-work of the statute under which the
enquiry is held. The old distinction between a
judicial act and an administrative act has withered
away. Even an administrative order which involves
civil consequences nmust be consistent with the

rul es of natural justice. The expression "civi
consequences" enconpasses infraction of not

nerely property or personal rights but of civi
liberties, material deprivations, and non-pecuniary
damages. In its wi . de unbrella comes everything

that affects a citizenin his civil life."

Referring to a | arge nunber of decisions, it was observed that a court
will refrain frominterfering with an order, having regard to 'usel ess
formality theory’, in-a given case. It was opined:

"27. It is to be noted that at no stage the enpl oyee
pl eaded prejudice. Both | earned Single Judge and

the Division Bench proceeded on the basis that

there was no conpliance of the requirenment of

Regul ati on 6(18) and, therefore, prejudice was
caused. In view of the finding recorded supra that
Regul ation 6(18) has not been correctly

i nterpreted, the conclusions regarding prejudice are
i ndef ensi ble."

The | earned Single Judge of ‘the H gh Court, therefore, in our opinion
seriously erred in not considering the matter fromthe aforenentioned angle.
Furthernore, in view of the subnissions nmade on behal f of the Appell ant
herein, the court should have given an opportunity to conplete the
di sciplinary proceeding fromthe stage of supplying a copy of the enquiry
report to the worknen so as to enable themto raise a contention as regard
correctness of the findings of the Inquiry Oficer contained in the report as
al so on the quantum of puni shnent proposed to be inposed by the Appell ant
whil e i ssuing a second show cause notice.

In a case of this nature where serious questions of |aw were raised by
the Appellant, in our opinion, the Division Bench of the H gh Court should
have taken a liberal view on the application for condonation of delay filed by
the Appel |l ant wherefor the Respondents worknmen coul d have been
adequat el y conpensated on nonetary terns.

Ordinarily, we have renmtted the nmatter back to the D vision Bench
for consideration of the matter on merit but as we are satisfied that the
| earned Single Judge of the H gh Court as well as the Presiding Oficer,
Labour Court have seriously erred in passing the inpugned award and
judgrments, with a viewto do conplete justice to the parties we are of the
view that all the inpugned judgnments and orders should be set aside and the
matter remitted to the Presiding Officer, Labour Court for consideration of
the matter afresh. However, as the matter is pending for a long tinme, we
direct the Appellant to pay a sumof Rs. 10,000/- to the worknmen by way of
costs. Such costs should be deposited before the Labour Court within six
weeks from date

The i mpugned order dated 4.7.2001 passed by the Division Bench of
the H gh Court, dated 20.12.2000 passed by the Single Judge of the High
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Court as also the award dated 10.11. 1998 passed by the Presiding Oficer,
Labour Court, Andanan and Nicobar |slands are accordingly set aside.

This Appeal is allowed and the matter is remitted to the Court of the
Presiding Oficer, Labour Court, Andaman and N cobar |slands with the
af orementi oned directions. As the Respondents have not appeared, there
shall be no order as to costs.




