http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 12

CASE NO. :
Appeal (civil) 2935 of 1996

PETI TI ONER
STATE BANK CF | NDI A

RESPONDENT:
COLLECTOR OF CUSTOMVS, BQOVBAY

DATE OF JUDGVENT: 11/01/2000

BENCH
S. P, BHARUCHA & D.P. WADHWA & N. SANTCSH HEGDE

JUDGVENT:
JUDGVENT

2000 (1) SCR 137
The Judgrment of the Court was delivered by

D.P. WADHWA, J. State Bank of ‘India (SBI) is aggrieved by the order dated
Sept enber 29, 1995 of the Custons, Excise and CGold (Control) Appellate

Tri bunal (for short, the Tribunal’) rejecting its claimfor refund of
custons duty ampbunting to Rs. 10, 86, 49,119. The claimfor refund has been
made under Section 27 of the Custons Act, 1962 and it is alleged that the
excess amount of custons duty coul d not have been levied in view of the
provi sions of the Custons Val uati on (Determni nation of Price of Imported
Goods) Rules, 1988 (for short, the "Rule’) franed thereunder and the Press
Not e date March 17, 1992 of the Departnment of El ectronics, Governnent of

I ndi a.

SBI inmported a consignnent of Computer Software and Manuals from Ki ndl e
Software Ltd., Dublin, Ireland (' Kindle' for short) of the value of US$ 4,
084,475.00 (equivalent to Rs. 10,75,70,267.25). SBlI filed a Bill of Entry
No. 5209 dated July 19,1991 along with the Invoice of Kindle bearing No.
910701 dated July 3, 1991 for the aforesaid amount and after paying custons
duty of Rs. 12,04,78,699 on July 25, 1991 cl eared the goods for hone
consunption. On August 7,1991 SBI filed an application before the

Addi tional Collector of Custons, Bonbay claimng refund of custonms duty of
Rs. 10, 86,49,119. It said that it had since received a detailed invoice

whi ch gave the particulars of inported Software and Manual s as under

Particul ars Cost

46 Di skettes and 82 Manual s Us$ 14, 300

Li cencing fee for use of the software

at single site US$ 386, 747

Total Cost of the software for use at

one site (including D skettes & Manual s) US$ 401, 047

Li cencing fee for use of software

country-w de US$ 3, 683,428
TOTAL US$ 4, 084, 475

SSI, therefore, said that though it had paid customs duty on the tota

val ue shown in the Bill of Entry, the basic cost of software which was to
be installed at one site in Bonbay was US $ 401,047 while the rest of the
amount of US $ 3, 683,428 was payable only as licence fees for its right to
use the software for the bank country-wi de, SBlI, therefore, said that it
was required to pay custons duty for the consignment of software on an
amount of US $ 401, 047 only which included the cost of Mnuals, Diskettes
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and |licence fee and not on the whole anbunt shown in the Bill of Entry. In
support of its claimSB! referred to the relevant Rules, these being Rul es
2, 3, 4, 9(1)(c) and 12 of the Rules and the interpretative Note to Rule
9(I)(c)l. On the strength of the interpretative Note to Rule 9(1)(c) the
SBlI said that charge for the right to reproduce the inported goods in the

I 2 Definition (1) In these rules, unless the context otherw se
requires. -

(a) to (c).....

(f) "transaction value" means the value determned in accordance with Rule
4 of these rules.

3. Determination of the method of valuation, - for the purpose of these
rules,-(i) The value of inmported goods shall be the transaction val ue;

(si) if the value cannot be determ ned under the provisions of clause (i)
above, the val ue shall be determ ned by proceedi ngs sequentially through
Rules 5 to 8 of these rul es,

4. Transaction value, (1) The transaction value of inported goods shall be
the price actually paid or payable for the goods when sold for export to
I ndia, adjusted in /accordance with the provisions of Rule 9 of these rules,

(2) The transaction value of inported goods; under sub-rule (I) above shal
be accepted: provided that..... country of inportation should not have
added to the price actually paid or payable for the inmported goods in
determ ning the custons val ue. SBI, therefore, requested that assessnent
made in respect of the consignment inported by it be rectified and that the
breakup of the invoice amount in respect of (l) the cost of the manual s and
di skettes, single site licence fee and (2) countrywi de Licence fee shown on
the Bill of Entry earlier at the time of clearance of the goods. Wth this
application SBI al so sent a copy of another invoice fromKindl e bearing the
sane nunber and the date and for the same ambunt of US $ 4,084, 475. 00, now
bi furcating the amount. W nmamy set out here both the invoices, one that is
file with the Bill of Entry and the other with the application seeking
refund of the custom duty.

"I NVO CE

STATE BANK OF | NDI A,

CENTRAL OFFI CE

NEW ADM NI STRATI VE BUI LDI NG,
MADAMVE CAMA ROAD,

BOVBAY 400 021,

| NDI A

9..Cost and Services. (1) In determning the transaction value, there shal
be added to the price actually paid or payable for the inported goods.

(c) royalties and licence fees related to the inported goods that the buyer
is required to pay, directly or indirectly, as a condition of the sate of
the goods being valued to the extent that such royalties and fees are not
included in the price actually paid or payable,

12. Interpretative Notes. The interpretative notes specified in the
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Schedul e to these rules shall apply for the interpretation of these rules.
Interpretative Note:

Rule 9(1)(c) 1. The royalties and licence fees referred to in rule 9(1)(c)
may i nclude anbng other things, payments in respects to patents, trademarks
and copyrights. However, the charges for the right to reproduce the

i nported goods in the country of inportation shall not be added to the
price actually paid or payable for the inported goods in determning the
custons val ue

2. Payments nade by the buyer for the right to distribute or resell the

i nported goods Shall not be added to the price actually paid or payable for
the inported goods if such paynents are not a condition there of.

A I nvoi ce No. 910701

Credit /No.

Date 03/07/91

B

D

G

Your Order No.

TO SUPPLY OF COUNTRYW DE LI CENCE-FOR | NDI A FOR BANKMASTER W TH THE
FOLLOW NG MODULES

7 CENTRAL BANKMASTER 1 FOREI GN EXCHANGE 1 COMMERCI AL LENDING 1 LIM TS
MONI TORI NG 1 EXTENDED FI NANCI AL RETURNS 7 BRANCH POAER 1 EASI XFER

1 BANK MASTER QUERY 1 GATEWAY

15 CENTRAL BANKMASTER TRAI NI NG MODULE 9 | BSNET MODULE 1 DOS BOOK DI SK
QUANTI TY OF GOCDS :

46 DI SKETTES

82 MANUALS

| NSURANCE PAID IR$ 76.50 FREIGHT PAID IR $ 429.40

THE COST OF ALL MANUALS IS I NCLUDED I N THE COST OF THE SOFTWARE

H
Sub Tot al

VAT

Cl F BOVBAY Tot al
US $ 4,084,475

US $ 4,084, 475.00

"1 NVO CE

STATE BANK OF | NDI A,
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CENTRAL COFFI CE,

NEW ADM NI STRATI VE BUI LDI NG
MADAME CANA ROAD,

BOVBAY 400 021,

I NDI A.

I nvoi ce No. 910701

Credit No.

Date 03/07/91

Your Order No. DETAIL OP I NVO CE

TO SUPPLY. _OF COUNTRYW DE LI CENCE FOR | NDI A FOR BANKMASTER W TH THE
FOLLOW NG MODULES :

7 CENTRAL BANKMASTER

1 FORElI GN EXCHANGE

1 COWERCI AL LENDI NG

1 LIM TS MONI TORI NG

1 EXTENDED FI NANCI AL RETURNS

7 BRANCH POVER

1 EASI XFER

1 BANK MASTER QUERY

1 GATEWAY

15 CENTRAL BANKMASTER-

TRAI NI NG MODULE 9 | BSNET MODULE 1DOS BOOK DI SK
QUANTI TY OF GOCDS :

46 DI SKETTES 82 MANUALS

| NSURANCE PAID I RS 76.50 FREIGHT PAID IR $ 429. 40

LI CENCI NG FEE FOR USE AT SI NGLE SI TE (| NCLUDI NG COST OF MANUALS AND

DI SKETTES - US $ 14, 300) US $ 401. 047.00
146 SUPREME COURT REPORTS [2000] 1 S
.CR

LI CENSI NG FEE FOR RI GHT TO USE COUNTRYW DE USS3, 683, 428. 00
SubTot al US $ 4,084, 475.00

VAT

Tot al US$4, 084, 475. 00

SBlI stated that it corresponded with Kindle and thereafter received the
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second i nvoi ce showi ng the breakup of the single site fee and the country-
wi de licence fee for use by copying and on that basis filed its claimfor
refund of the excess anmount of custons duty ampunting to Rs. 10, 86, 49, 119.

By order dated February 29, 1992, the Assistant Collector rejected the
refund claimof the SBI. It filed an appeal before the Collector (Appeals).
In the nmeantine a press note dated March 17,1992 was issued by the
CGovernment of India in the Departnent of Electronics which according to
SBI, directed that custons duty was not to be |evied on reproduction
charges. By order dated Cctober 12, 1992, Collector (ap-peals) remanded the
matter back to the Assistant Collector with the foll owi ng observations :

"I find that Asstt. Collector has not given any reason why the countryw de
use of software cannot be considered as reproduction

2

GOVT. OF | NDI A DEPARTMENT OF ELECTRONI CS

PRESS NOTE

Subj ect: authorised Duplication of inported software in India

In order to bring down the prices of the inported software in the country
and al so to save precious foreign exchange outfl ow on several copies of

i nported software, the Governnent of India has now decided to allow
duplication of inported software provided the Indian party has the

aut hori sation fromthe manufactures/owners of the software for
duplication/reproduc-tion the software in |ndia.

The duplication done inthe country will not attract any excise duty. The
royalty payable on the duplicated copies of the software will be paid with
the foreign exchange arranged by the party.” No customduty will be leviable

on the royalty paid. However, the I'ndian conpany will ensure that the
royalty paid by themfor each copy is not note that what is being charged
by the manufactures/owners from ot her custoners el sewhere in the world. The
i mport of the Master copy by the party for duplication purposes will have
to follow existing inmport procedure including paynent of duty for the
Master copy. in the present case and al so why the |icence fee for
countrywi de use should not be considered the charges for the right to
reproduce the inported goods in the country of inportation as nentioned in
Note to Rule 9(1)(c) of the Custonms Val uation Rules, 1988. Thi's is perhaps
the nobst vital question in the case which has to be decided after due
enquiry and the finding has to be a properly reasoned one. That is nissing
in the inpugned order. The press note No. CDD/M sc/92 dated 17.3.92 issue
by the Departnent of Electronics has al so been produced before ne which was
not available to the Lower Authority when he passed the inpugned order in
February 1992. This nerits due consideration

In view of the above, | quash the inpugned order and direct the Asstt
Col l ector to reexam ne the case afresh and deci de the

i ssue. "

Now again after examning the matter in detail and after giving persona
hearing to the SBlI, the Assistant Collector by his order dated June 21

1993 dism ssed the claimof the SBI for refund. Appeal was taken to the
Col I ector (Appeals) who by order dated July 7,1994 upheld the order of the
Assi stant Collector. Further appeal was taken to the Tribunal which, by the
i mpugned judgnent dated Septenber 29, 1995, dism ssed the sanme. That is how
the matter is before us.

Section 14 of the Custons Act provides for valuation of goods for purposes
of assessnent Sub-section (1) of Section 14 provides :
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"For the purposes of the Custons Tariff Act, 1975 (51 of 1975), or any
other law for the tine being in force whereunder a duty of custons is
chargeabl e on any goods by reference to their value, the value of such
goods shall be deenmed to be the price at which such Iike goods are
ordinarily sold, or offered for sale, for delivery at the time and pl ace of
i mportation or exportation, as the case may be, in the course of

i nternational trade, where the seller and the buyer have no interest in the
busi ness of each other and the price is the sole consideration for the sale
or offer for sale :

Provi ded that such price shall be calculated with reference to the rate of
exchange as in force on the date on which a bill of entry is presented
under section 46, or a shipping bill or bill of export, as the case may be,
is presented under Section 50.

Sub-section (1A) of Section 14 provides :

"Subj ect to the provisions of sub-section (1) the price referred to in that
sub-section in respect of inported goods shall be determ ned in accordance
with the rules made in this behal f."

The whol e thrust of Section 14 is to find out the value of the goods being
i mported for the purpose of assessnent of duty of customs. In view of sub-
section (1A) of Section 14 Rul es have been franmed, In the present
controversy we are /only concerned with the interpretation of Rule 9(1)(c)
read with the Note of the Rules. These Rules apply to inported goods where
a duty of custons is chargeable by reference to their value. Trans-action
val ue" under clause (f) of Rule 2 has been defined to mean the val ue
determined in accordance with Rule 4. Rule 3 says that for the purposes of
these Rul es the val ue of inported goods shall be the transaction val ue.
Under Rule 4 transaction value of the inported goods shall be the price
actually paid or payable for the goods when sold for export to India,
adjusted in accordance with the provisions of Rule 9 of the Rules. Rule 9
provides, in so far as it is relevant, that in deternmining the transaction
val ue there shall be added to the price actually paid or payable for the

i mported goods, royalties and licence fees that the buyer is required to
pay, directly or indirectly, as a/condition of the sale of goods being

val ued, to the extent that such royalties and fees are not included in the
price actually paid or payable. This is Rule 9(l1)(c).

Now, if we refer to the interpretative Note relating to Rule 9(1)(c) it
says that royalties and |licence fees may include, anmpong other things,
paynments in respect to patents, trade marks and copyrights. There is,
however, an exception which says that the charges for the right to
reproduce the inported goods in the country of inportation shall not be
added to the price actually paid or payable for the inmported goods in
determ ning the customnms val ue. Further payments nmade by the buyer for the
right to distribute or resell the inmported goods shall not be added to the
price actually paid or payable for the inported goods if such paynents are
not a condition of the sale for the exports to the country of inportations
of the inported goods.

The purpose for the Press Note is two fold : (1) to bring down the prices
of the inmported software (2) to save precious foreign exchange outfl ow on
server copies of inported software. Wth this object in view Centra
CGovernment decided to allow duplication/reproduction of imported software

in India. That being so, duplication will not attract any excise duty. The
royalty payabl e on duplicate copies of the software will be paid with the
forei gn exchange arranged by the party. No custons duty will be | eviable on

the royalty paid. But then the Indian Party will ensure that the royalty
paid for each copy is not nore than that what is being charged by the
manuf act urer/owner from ot her custoners el sewhere in the world. Mster Copy
i mported for duplication purposes will be assessed to custons duty as per
exi sting procedure. Fromthe reading of the press note, it is apparent that
it would apply when there is conmercial exploitation of the inported
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sof t war e.

What we have now to see is if under the agreenent SBI has right to
reproduce the inported software and for that purpose SBlI has paid
"royalties and |licence fee" which have been added to the price actually
paid for the inported software for use at the principal place called the
Support Centre. If that is so under the Press Note no custons duty is

| eviable on the royalty so paid. this takes us to the relevant terns of the
agreenment which would indicate as to whether or not the royalty/licence
fees needed to be included in the value of the inported goods.

The agreenent is dated 29, 1991 between the SBlI and Kindle (the licencor)
and is for the supply and support of software; it is detailed one, runs
into 30 parts with various clauses and Schedules, If we refer to sone of
the relevant clauses we find that Kindle to provide a software to the SB
along with manuals for the-internal requirenents only of SBI which shall be
entitled to use of ‘the software or any part thereof to process all or part
of the actual business transaction of SBl, in parallel or live nbde. Use of
the software i's strictly confined to the enployees of the SBI at any branch
or office of SBI -in India called licence site. Software and manuals are to
be delivered at one place called Support Centre where SBlI shall maintain
its principal team of support personnel for licence sites in the country.
"Use" means copyi ng of any portion of software into a nachine and then
processi ng of the nmachine instructions etc. Kindle has granted to SBl a
non-transferabl e and non-exclusive licence to use the software b India and
to provide technical /assistance in the i'nplenmentation of the software at
the licence sites. Use of the software and nmanual by the SBlI is under terns
of strict confidentiality. SBl is forbidden to copy or pronote a copy of
the software save as may be strictly required for delivery to the licence
sites. Use of the software and manual outside the term of the agreement is
al so forbidden. Schedule-1 to the agreenent describes the |licensed software
nodul es and single site licence fees totalling US$ 401,047. The whol e

sof tware package consisting of 12 nodul es i's call ed BANKMASTER. For this
licence fee is US $ 422,322 but since all the Mdul es were not agreed to be
supplied the licence fee for single site came to US $ 401, 047. Schedul e-|
describes the initial licence fees and recurring licence fees. Initia
licence fees for a countrywi de lLicence in India for the software nodul es
specified in Schedul e-1 for use under the terns of 'the agreenent shall be
US$4, 084, 475. This fee would be for a period of five years. Thereafter, it
is the annual recurring |licence fees as described in the agreenent.

Schedules | and Il, in relevant parts, my be set out

" SCHEDULE |

Li censed Software Mdul es Single Site Licence Fees BANKMASTER

FEE $

# Central BANKMASTER 102, 000

# Forei gn Exchange 51, 000
# Conmercial Lending 18, 360

# Limts Mnitoring 18, 360
# Extended Financial Returns 15, 300

# BRANCH PONER 79, 782

# Easi xfer

10, 948

# BANK MASTER Query 26,772

# CGateway
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18, 400

# BRANCH NET 41, 400

# Central BANKMASTER Trai ni ng Modul e 20, 000

# BRANCHPOWER Tr ai ni ng Modul e 20, 000

422, 322"

" SCHEDULE | |

1, Initial Licence Fee and Recurring Licence Fees.

1.1. The initial Licence Fee for a countrywide licence for India for the

Sof t ware Modul es specified in Schedule | (excluding the | Q Mdule) for use
under the provisions of the Agree-nent shall be US$4, 710,000. The Initia
Li cence Fee for the | Q Modul e shall be US$ 125 per site.

1.2. From 1st COctober 1991 until the expiry of five years fromthe date
of receipt by the Licensor of the payment referred to in Article 5.1(d) of
this Agreement the annual Recurring Licence Fee for India for the Software
Modul es specified in Schedule | (excluding the |1 Q Mdule) (for use under
the provisions of the Agreenment) shall be US $ 435,000. There-after the
annual Recurring Licence Fee for the I'Q Mdule shall be US$ 22.50 per
site".

M. R F. Nariman, |earned counsel appearing for the appellant, submtted
with reference to various clauses of the agreenent, the Press Note dated
March 17, 1992 and Rule 9(l1)(c) read with theinterpretative note thereto
that the refund claimwas valid and ought to have been all owed. According
to himonly 46 diskettes and 82 manual s were inported for which there was
separate price list and that was only liable to duty and not for the use of
software at other places called thelicensed places in the country.

Ref erence was al so nade to two letters one dated July 31, 1991 and the

ot her dated Septenber 17,1991 fromKindle to SBI. Wth ' the letter dated
July 31, 1991 "detailed" invoice No. 910701 dated July 3, 1991 was sent. It
was stated in the letter that in terns of Schedule |1 of the agreenent,
upon delivery of a copy of the software to the Support Centre (single
site), the next installment of US $ 1,429,566/25 had al so becone due and
payabl e representing 35% of the |licence fee in respect of those of the
software nodul es as had al ready been delivered to the Support Centre. It
was further stated that the above ambunt also covered the charges for

copyi ng/ reproduci ng the software and docunentati on that SBI may use as per
the ternms of the agreement. Lastly, it was said that "SBlI may pl ease note
that SBI would be entitled to copy/reproduce the software and
docunent ati on, a copy of which software and five copi es of which
docunentation are to be delivered by us to the Support Centre under the
sai d agreenment, and thereby use these copies for its internal requirenents
as per the terms of the said Agreement"”. Again in the second letter it was
stated that "with reference to the telephonic clarification sought by you,
as per the Agreenent dated 29th June, 1991 executed between us, we hereby
clarify and confirmthat the anount of the |licence fee nentioned in
Schedule Il of the said Agreenent neans the |icence fee payable by you in
respect of a copy of the Software nodul es (excluding the | Q Mddule) and the
copi es of the Documentation supplied to the Support Centre (single site)
and charges payabl e by SBI maki ng/ reproduci ng any further copies thereof as
the ternms of the said Agreenment to be used by SBI at any of the |licensed
site in India (countrywi de |icence) as per the terns of the said
Agreenent”. M. Narinman also stated that with the Bill Entry dated July 17
1991 a declaration of the followi ng effect was also filed

" DECLARATI ON
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We hereby declare that the break up of the value (as shown in columm 9) of
the consi gnnent inported under B/E No. 5209/19-7-91. AWB NO -618-12310200
dt. 12.7.91 as under

Particul ars Cost | ndi an
Rs.
46 Di skettes and 82 Manual s US $ 14, 300 Rs. 376610. 17

Li cencing fee for use of software

at single site US $ 386, 747 Rs.
10185514. 20

Total cost of the Software for use at one site (including D skettes and
Manual s)

Li cencing fee for use of

sof tware countrywi de

US $ 401, 047 Rs. 10562124.37 US $ 3, 683, 428 Rs. 97008142. 89
Tot al US $ 4,084, 475 Rs. 107570267. 25

for STATE BANK OF | NDI A

Sd/ - Dy General Manager (C& Project)”

He then said that the authorities including the Tribunal did not properly
consi der the scope and intent of the Press Note and though the argunent was
raised, it was brushed asi de w thout proper consideration. In short,
argunent of M. Nariman is that licence fee for right to use software
countrywi de at licence sites under the agreenment is nothing but charges for
the right to reproduce the inmported software which 'charges shall not be
added to be price actually paid or payable for the inported software in
determ ning the custonms value. The Press Note clarifies that no custons
duty will be leviable on the royalty paid,

M. Salve, learned Solicitor General, said that if true neaning of the
agreenment is seen, SBlI has no right of reproduction of the software. The
word "reproduction” is a termof art and is-used-in comrercial sense. Right
to reproduce is not for the conveni ence of the user but for the purpose of
di stribution. Reproduction in any case is a post inportation event. Rules
and the Press Note referred to conmercial transaction where reproduction is
neant for sale. In the present case, copies are only nodalities for the use
of the software by the SBI with various restrictions. It is fee for right
to use. There are restrictive clauses negatively built up in the agreenent.
VWhat SBlI has inported is the acquisition of the software with the right to
use. He said this was the understanding of the SBI also and in this
connection he referred to para 11 of the inmpugned judgnent of the Tribunal
It is as under

The appellants had witten a letter dated 3.12.1992 to the Jt. Controller
Exchange Control Departnent, Reserve Bank of India for re-exporting of
software nodule. In this letter, they have clearly specified the val ue of
the entire software inported by themfor the branches countryw de on US $
4,084, 475,00. After re-export, they have filed before the Asstt. Collector
of Custons, an application for re-export of the "Bankmaster Query Modul e"
of the software under Section 74 of Custons Act, They have intinmated about
the deposit of Custons Duty of Rs. 12,04,78,699.00 paid by themon the
total invoice ambunt of US$4,475.00 on account of countryw de |icence for
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use of the software. In this letter, they have not stated that they have
pai d reproduction charges but have clearly stated that their invoice value
for use of the software as per invoice value is US$4, 084, 475.00. They have
been gi ven an Annexure of split-up of values in this letter. They again
wote another letter dated 19.7.93 to the Asstt. Collector of Custorms,
wherein al so they have requested for granting perm ssion of re-export BM
Query Module. This letter al so speaks about the detail break-up of the
various nodules to RBI. They have stated that they estinmate that the
present market value will be definitely at |least 10% nore than the cost at
whi ch they had procured fromthe supplier as they had obtai ned specia
concession for the countrywi de |icence and that two years have el apsed
since then. They filed their claimfor duty drawback under Section 74 of
Custons Act. By their letter dated

20.6.94 wherein also they have stated that they paid the said custons Duty
under the said invoi ce anount of US $ 4,084, 475.00 on account of
countrywi de |licence for use of the software in respect of the software
nodul es recei ved: In the Annexure al so, they have given the split up value
and cost of software - all nodul es "countrywi de'’, cost of software - al
nodul es (single site). In this letter, they have not nentioned about
anyt hi ng about-t he reproduction charges being different in the assessable
val ue of the software. They again filed a |letter dated 20.9.94 cl ai m ng
duty drawback under Section 74 of the Customs Act in respect of the said
Bankmaster Query. In this letter, they have given the entire details of the
agreenment as well as the cost of the entire project but they have not

rai sed the dispute as well..... "

The case of the SBI is that only one set of diskettes was inported which
conpri sed the software programme. This was to be kept in the "Support
Centre" at Bonbay and as and when the software programme had to be nade
avai l abl e to the branches of the Bank copies of these programnes were to
be taken on bl ank fl oppies and sent to branches for use. It was stated that
this process is reproduction. The agreenent refers to licence fee payable

in respect of single site in Schedul e-1 and Schedule-11 refers to the fee
for the countrywi de licence and both are indicated separately. The claim
for refund was in respect of Schedule-11. Though the original invoice did

not show the split up the detailed invoice which was received later on did
show licence fee for use at single site (including'cost of manuals and

di skettes) and that for the right to use countrywide. It is on that account
it was submtted that software coul d be nmade available to , branches only
by reproduction process at the support centre and that |icence fees charged
for right to use countrywi de is reproduction charges and the sane,
therefore, could not be charged to duty. It is not, however, clear as to
why the second invoice giving details having the sanme invoice nunber and
the date was not available at the tinme of original assessment. M, Narinan
could not give clear answer to that. He, however, stressed that details
were already there on the back of Bill of Entry in the form of declaration,
whi ch we have reproduced above. This does not appear to be correct. This
decl arati on appears to have been fil ed subsequently at the tinme of claimng
refund. There is no nention of split up of charges anywhere in the body of
the Bill of Entry. In colum 9 of the Bill of Entry-assessable val ue under
Section 14 of the Custons Act has been shown as Rs. 10, 75,70, 267. There is
no indi cati on what soever that any other docunent towards decl aration was
filed showi ng different charges -one for the use of the software at single
site and the other for use of the software countryw de. This certainly
appears to us to be an after thought. At the tinme when Bill of Entry was
filed there is no doubt that was nentioned in colum 9 was the transaction
val ue which is covered by the definition given in clause (f) of Rule 2 of
the Rul es.

The question that arises for consideration is if licence fee charged
towards countryw de use of software in the second invoice could be the
charges for the right to reproducti on and were these added to the price
actually paid or payable for the inported goods. If we refer to the agree-
ment, software is not sold to the SBI as such but it was to remain the
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property of Kindle. There is no other value of the software indicated in
the agreenment except the licence fee. Price is payable only for allow ng
SBI to Use the software in a limted way at its own centres for a limted
period and that is why the anpunt charged is called the licence fee. After
five years SBI is required to pay only recurring licence fee. Countryw de
use of the software and reproduction of software are two different things
and |licence fee for countryw de use cannot be considered as the charges for
the right to reproduce the inmported goods. Under the agreenent, copying,
storage, renoval, etc. are under the strict control of Kindle and al

copies are the property of Kindle. SBl can use the software for its
internal requirements only. Licence has been given to SBI to use the
property of Kindle at its branches and not for reproduction of the software
as clained by the SBI. The words in the agreenment are specific that "SB
shall pay the licensor the initial licence fee and the recurring licence
fees for use under the provisions of this agreenent."

It is difficult toaccept the contention of SBlI that the country wi de
licence fee paid by it is basically the reproduction charges only and by
virtue of 'interpretative note to Rule 9(1)(c) the said charges could not be
i ncluded inthe assessabl e value for the purpose of |evying of custons
duty. Countrywide |icence fee paid by SBI is not the same as the "charges
for the right to reproduce"” as envisaged in the interpretative note to Rule
9(1)(c). Total cost incurred would be transaction value on which custons
duty has to be charged and total cost for the purpose of assessment of
custons duty would/include single site licence fee as well as countrywi de
licence fee. Rule 3(1) of the Rules provides that value of the inported
goods shall be transaction value as defined by Rule 4 and which in the
present case woul d nmean the price actually paid or payable for the goods
when sold for export to India. The anount payable to the supplier was US $
4,084, 475 whi ch was correctly taken as assessabl e val ue.

We nay al so take notice of the argunment of the SBI ‘that reproduc-tion or
maki ng copies is unavoidable in its case as it has to have a countryw de
conput er network which works on "LAN (Local Area Net-work) version" and is
not a mai nfrane system In the case of mainframe it is possible to use the
programe countryw de w thout having to reproduce software. But then even
in such a situation SBI would have to pay the licence fee for countryw de
use because it is the extent of the use which is determ native of the
guantum of the licence fee. The act of reproduction is only the
internediary stage in the process of putting the programre to countryw de
producti ve use. The term productive use has been defined in clause 1.8 of
the agreement which nmeans use of software or any part thereof to process
all or part of SBlI's actual business transaction in parallel or |ive node.
The anmpunt of US$3, 683,428 has been paid as licence fee for countryw de use
of software to process all or part of SBlIs actual business transaction and
not for acquiring the right to use the software programe.

Kindl e supplied to the SBI countryw de |icence for India of software
package containing various nodul es as given in the invoice and consi sting
of 46 diskettes and 82 manual s (including cost of insurance and freight)
for US$ 4,084,475.00. This ampunt in the subsequent invoice was bifurcated
into (1) Licence Fee for use of software package at single site (including
cost of 82 mmnuals and 46 diskettes of US $ 1.4,300 - US $ 401,047 and (2)
Li cencing Fee for right to use countrywide - US $ 3,683,428.00 (totalling
US$4, 084, 475). Reproduction and use are two different things. Now under the
agreenment user is specifically limted to licence sites. Transaction as a
whole is to be seen. Press Note is of no help to the SBI. Rule 9(1)(c) and
the interpretative note thereto did not apply as nothing was added to the
price actually paid for the inported goods by way of royalties etc. Refund
woul d be allowable only if there was sonething added on to the royalty
payment which was not in the present case. The invoice originally presented
was conplete in itself. Second invoice was not filed along with the Bill of
Entry. In the second invoice also it is licence fee for right to use
countrywide and it is not right to reproduce as clained by the SBI

Schedule | to the agreenent is nmodule and copies are nodalities for the use
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of software by the SBl with various restrictions. If we again refer to
clause 6.4 of the agreenent there is a conplete restraint on SBl which says
SBI shall not use, print, copy, reproduce or disclose the software or
documentation in whole or in part except as is expressly pernmitted by the
agreement nor shall SBI permit any of the foregoing. SBlI is also barred
fromallow ng access to its software or docunentation except what is
permtted under the agreenment. Again SBI is barred fromselling, charging
or otherw se nmaking the software or docunentation available to any person
except what is expressly pernitted under the agreenent. C ause 6,5 of the
agreement says that SBI shall not copy or permit copying of the software
Supplied to it by Kindle save as nmay be strictly required for delivery to
licence sites. The terns of the agreement also apply to the copies.

Havi ng thus exam ned the terns of the agreement between Ms Kindle Software
Ltd., Dublin, Ireland and the State Bank of India for supply of software
and the Rul es regarding valuation as contained in Custons Val uation
(Determnation of Price of Inported Goods) Rules, 1988 and the Press Note,
we are of the opinion-that the stand of the Revenue is correct. The State
Bank of Indiais not entitled to any refund of the custons duty paid. W
uphol d the order of the Custons, Excise and Gold (Control) Appellate

Tri bunal and dism ss the appeal w th costs.




