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ACT:

HEADNOTE

JUDGVENT:
(WTH C. A Nos. 1664-66/1986. 4365- 69/ 1985 AND 1694/ 1995
JUDGMENT
SEN, J.

This is an appeal against an order passed by the
Di vi sion Bench of the Punjab & Haryana H gh Court disposing
of an Inconme Tax Reference relating to assessnments of the
Assessnent years 1963-64 to 1967-68.

The foll owi ng questions of |aw had been referred to the
Hi gh Court by the Income Tax Appel l'ate Tri bunal

"1l. Wether on the facts ~and in

the circunmstances of the case, the

Tri bunal was circunstances of the

case, the Tribunal was right in

law, in holding that Meera & Co. is

a body of individuals and._ is

assessabl e as such?

2. VWet her on the facts and in

the circunstances of the case, the

Tri bunal was right in holding that

the assessnent of the body of

individuals identified as Meera &

Co. should be nmade under Section 4

read with Section 2(31)(v) and not

under Section 160, 161 or 1667?:

The High Court has given brief sumary of the relevant
facts as under:

Shri Prem Narain, an individual, carried on business
under the nane MS. Mera & Co. at Ludhiana. He died
intestate on August 25, 1962 survived by his nother, w dow
and three mnor children. Al the assets of the deceased
i ncludi ng the business styled as Meera & Co. devol ved on his
five legal heirs. The nmother of the deceased relinquished
her interest in the assets of the deceased against a |lunp
sum payment. For the purpose of these references, we are
concerned with the widow and three mnor children of the
deceased. The business of MS. Meera & Co. was continued as
a single wunit in the sane nane by Snt. Krishna Gupta, w dow
of the deceased, obviously on her behalf and on behal f of
all the three minor children as their guardian, The accounts
were maintained in the name of ms. Meera & Co. The yearly
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profits were ascertained and divided. The Incone Tax Return
for the assessment years 1963-64 to 1967-68 were filed by
Smt. Krishan GCupta on behalf of mls. Meers & Co. The status
of the assessee was described as ‘association of persons’.
These returns reflected the entire income from business
previously carried on by shri Prem Narain, deceased. On
January 25, 1968, Snt. Krishna GQupta filed the return under
protest and further revised the returns for the assessnent
years 1963-64 to 1966-67, declaring the sane inconme that had
been shown in the returns already filed but wthout
specifying the status therein. It was contended that the
income from the business should be assessed in equal shares
in the hands of four legal heirs of the deceased. The m nor
children of the deceased also filed separate returns where
the share of profit frommnms. Meera & Co. was included for
rate purposes only. The Income-tax Oficer did not agree
with the altered position taken by the assessee that the
i ncone fromthe business was |iable to be assessed in equa
shares'in/ the hands of the four heirs of the deceased. He
hel d that. the business was for one and common unit and the
same was —-assessable in the status of ‘body of individuals’.
The assessee, being dissatisfied with the order of the
Income Tax Oficer, filed an appeal and the Appellate
Assi stant Comm ssioner held that the entire income of the
busi ness was assessable in the hands of Smt. Krishna Gupta
as a person carrying on business in individual capacity. The
Revenue and the assessee both filed -appeals before the
I ncome Tax Appellate Tribunal. The Accountant nenber of the
Appel  ate Tri bunal found that the business was carried on as
an organic unit by Smt. Krishna Gupta on her own behal f and
on behalf of her three nminor children as their natura
guardian. On the death of Shri Prem Narain, his estate fel
to his legal heirs wunder Section 8 of the Hi ndu Succession
Act as tenants-in-conmon. The special provisions regarding
the minors and guardi ans contained in Sections regarding the
m nors and guardi ans contained in-Sections 160. 161 or 166
of the Incone Tax Act, (hereinafter referred to as the
“Act’) shall apply and will override the general provisions
contained in Sections 4 and 2(31)(v) of the Act. The
Judi ci al menmber took a different view -According to him the
entity was liable to be assessed under Section 4 read with
Section 2(31)(v) of the Act. He repelled the contention of
the assessee that the assessnents of the m nors should have
been done under the speci al provi si ons neant for
representative assessees, i.e. Sections 160 etc. He held
that before the assessee could be so treated, he nust filter
through the charging Section 4 read with Section 2(31)(v) of
the Act and if he cannot do so, he nust stay there. In the
event of the assessee being a body of individuals, as
defined in Section 2(31)(v), t he guestion of t he
applicability of Sections 160, 161 etc. of the Act did not
arise. As the two nmenbers of the Appellate Tribuna
differed, the matter was referred to a third nenber who
agreed with the view taken by the Judicial nenber and the
appeal s of the assessee were consequently di sm ssed.

Before the Hi gh Court, the contention made on behal f of
the appellant was that Snt. Krishna Gupta had two capacities
in this matter. She was managi ng the busi ness of Meera & Co.
in her own right as well as a guardian of the mnor
children. As a guardian-trustee of the m nor children, she
shoul d have been assessed as a representative assessee in
accordance with the provisions of Sections 160, 166 of the
Act. Krishna Gupta acted on behalf of the minors in running
the business of Meera & Co, Incone from the business
representing the share of the mnors accrued to themor to
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their guardian representing them That being the case, the
node of assessnent contained in Chapter XV of the Act shal
get precedence being special provisions relating to the
m nors and assessnent should be nade accordingly. It was
further contended that the assessnents could not be nmade in
the status of ‘body of individuals’ which postul ates nore
than one individual. In this case, the business was being
managed by Krishna Gupta on her own behalf and also on
behal f of the minors. There is no question of assessing the
i ncome of the father in the status of ‘body of individuals'.

The High Court was, however, of the view that the
expression ‘body of individuals’ should receive wide
interpretation to include a conbination of individuals who
have unity of interest (mother and her three mnor children)
and were actively engaged in the business carried on for the
benefit of all of themby one of themand therefore, they
woul d constitute a ‘body of individuals’. In the instant
case, on ‘the death of Prem Narain, business under the trade
nanme Meera & Co. passed on to Krishna Gupta and her three
m nor children. The fact that the minors had no Iega
capacity to enter into an agreenment was irrelevant for
deternmining their status as -a constituent in the ‘body of
individuals’ in terms of Section 2(31)(v) of the Act. In
that view of the matter, the Hi gh Court answered both the
questions in the affirmative and in favour of the Revenue.

In the appeal before us, it has been contended that in
the facts of this case, it could not be said-that the nother
and three assessable as a unit. The business profit should
have been apportioned and assessed in the hands of each of
the heirs of Prem Narain separately and in the status of
i ndividual. Secondly, it was contended that the specia
provisions relating to the mnor contained in Chapter XV of
the Act wll override the general provisions relating to
assessment in other parts of the Act. Wien the incone of the
firmaccrued to the m nor, assessnent shoul d have been done
in accordance with the provisionsof Sections 160, 161 and
166 of the Act,

We are unable to wuphold any of these two contentions.
The business of Meera & Co. was set up by Prem Narain who
ran this business as a sole-proprietory concern till his
death. After his death, the entire business devolved upon
hi s nmother, wi dow and minor children. The nother’s share was
bought by the w dow and her children and they carried on the
busi ness in the name of Meera & Co. The business was carried
on as before jointly by the widow on her own behal f as well
as on behalf of the minor children. The profits that arose
out of the business were a result of the business activities
carried on jointly by the nother on her own behal f and al so
on behalf of mnor children. In such a situation, the
assessnments had to be made in respect of the incone
generated in the business in the status of ““body of
i ndi vidual s’.

On behalf of the appellant it has been contended that
"a body of invididuals®™ is an altogether different entity
and should not be equated to "an association of persons"”.
The phrase "an association of persons” is well un-derstood
in the Income Tax Act and has been explained in a nunber of
cases. The legislature is presuned to know the judicia
interpretations given to the phrase "Associati on of Person".
"Body of individuals"” in this background of facts nust be
held to be sone other entity not akin to "Association of
Persons”. A Board of Trustees or a society of persons can be
treated as "a body of individuals". A group of individuals
cannot be treated as "a body of individuals". A group of
i ndi vi dual s cannot be treated as "a body of persons" nore so
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when the group is receiving incone froman enterprise not
set up by that group. The neani ng ascribed to "association
of persons" cannot be applied to "body of individuals".

Bef ore exani ning this question, we shall notice how the
expression "association of persons® had been understood
under the Tax Act, 1922 over the Years.

Initially, the charge under Section 3 of the Indian
I ncome Tax Act, 1922 was on incone of "individual, conpany,
firmand other association of individuals". These words were
substituted by Section 3 of the Indian Income Tax
(Amendrent) Act, 1939 by the words "individual, Hindu
undi vided famly, conpany and |ocal authority, and of every
firmand ot her association of persons or the partners of the
partners of the firm or the nenbers of the association
i ndi vi dual l'y". Commenting on this charging Section, it was
observed by Beanount, C. J. in Conm ssioner of |ncone Tax,
Bonbay v. Laxmi das Devidas and another, (1937) 5 I TR 584 at
page 589 as under

"It seens to nme that an association

of . two or nor e per sons for

acqui-sition of property which is to

be managed for the pur pose of
produci ng i ncome,” profits or gains
falls wthin the  words "ot her

associ ati on of individuals".

The fact that one of the

assessees during t he year of

assessnment was a mninor, does not, |

think affect the question.....: VWhat

we have got is the ownership of

property by t hat property of

profits or gains."

In the case of Conmissioner of Income Tax, Madras v.
Salem District Uban Bank Ltd. 8 1TR 269, a Bench of three
j udges of the Mdras H gh Court took the view that
‘association of individuals’ in Section 3 of the Inconme Tax
Act, 1922 would apply even to a corporate body which for the
nost part was conmposed of co-operative societies. On behalf
of the appellant reliance was placed on the judgnent in the
case of Comm ssioner of |ncone Tax, Bonbay v. Ahnmedabad
MI1l-owners’ Association. 7 ITR 369, where it was held that
the expression ‘association of individuals in Section 3
nmeant an associ ation of human bei ngs. Leach, = C J.,
consi dered the opinion expressed in The Trustees of Sir
Currinbhoy Ebrahi m Baronetcy Trust v. Comm ssioner of Incone
Tax. (1932) 5 ITC 484, preferable to that expressed in the
case of Ahnmedabad M || Owmners’ Association, (supra) and held
that ‘Association of Individuals’ did not nmean an
Associ ati on of human beings only. Leach, C J., observed: -

"If a corporate body created by a

statute is an individual within the

nmeani ng of the section and | hold

that it is, a cooperative society

regi stered under the Co-operative

Societies Act nust fall within the

same category, It is a corporae
body and has perpetual succession
I consi der t hat it is not

reasonable to suppose that the
Legi sl ature intended that there
should be a difference in the

neaning of the word ‘individual
and the plural ‘individuals . |If
the word ‘individual’ includes a

corportion, the words ‘association
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of individuals’ nust enbrace an

association of corporate bodies,

and therefore, the assessee is an

‘associ ation of individuals’."

Possi bly because of this difference of the opinion
about the meani ng of the phrase ‘associ ation of
i ndividuals’, Section 3 of the 1922 Act was anmended in 1939
and charge was i nposed on "every individual, H ndu undivided
famly, a conpany and |ocal authority, every firmand ot her
associ ation of persons or the partners of the firmor the
menbers of the association individually".

Thi s anendment took care of the controversy as to
whet her the phrase "association of individuals" will take in
associ ation of natural and artificial persons or bodies like
co-operative societies: Derbyshire, C. J. explained the
amended charge in the case of Re. B.N.Elias & Ohers, 3 ITR
408, in the foll owing words:

"Previous to the vyear 1924, the

words of < the section in question

wer e "indi vidual, company, firm and

H ndu_ undivided famly". By ~the

I ndi an I ncone Tax Amendnent Act of

1924 (Act Xl of ~ 1924) the words

"i ndi vi dual , H ndu undi vi ded

famly, conpany,  firm and other

associ ati on of individual s" have to

be construed in their pl ai'n

ordinary meani ng. There is no
difficulty about t he wor d
"individual s". "Associate"  nmeans,

according to the Oxford Dictionary,
“"to join in conmobn purpose. or to

join in an action". Did these
individuals join in a comon
pur pose, or comon action, thereby
becom ng an associ ation of
i ndividuals? In ny Vview, t hey
did....In arriving at t hat
conclusion, I amfortified by the

wor ds of LORD JUSTICE COTTON in the
case of Smith v. Anderson (15 Ch.
247. at page 282). There the
| earned LORD JUSTICE is discussing
t he nmeani ng of t he wor d
"association" as used in Section 4
of the Conpanies Act of 1862. The
word occurs along with the words
"conpany or partnership". Cotton,
L.J. says at page 282: "U do not
think it very material to consider
how far the word "association"
differs from conmpany or
partnership, but | think we may say
that if "association"” is intended
to denote sonething different from
a conpany or partnership, it mnust
be judged by its two conpanions
between which it stands, and it
must denote sonmething where the
associates are in the nature of
partners. |t seens to me (not
that I think it material) that it
m ght have been intended to hit the
case which we have frequently seen

of
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a nunber of persons or a nunber of
firns joining thenselves together
for the purpose of <carrying on a
particul ar adventure in order to
make gain by it". Then he goes on
to describe instances of that.

In ny view, these persons have
joined thenselves t oget her and
remai ned, joined together for the
purpose of buying, holding, and
usi ng t hat property "Nor t on
Bui | di ngs"” in order to nake gain by
it. In so doing they have becone
and were, at the tine of this
assessnent an *associ ation of
i ndi vidual s" wi thin the meaning of
Section 3 of ‘the Indian Income Tax

Act . "

Costell o, J. in his concurring
j udgnment observed:

“"M.  _Banerji was at very great
pains to denmonstrate to us that the
combi nation of i ndividuals wth
which we are concerned could not
properly be descri bed as

partnership and / he enphasised the

face that they were co-owners of

the property 'which is known as the

"Norton Building". | have no doubt

what ever that M. Banerji was

perfectly justified and correct in

inviting us to take the view that

this was not a partnership but it

seems to ne bearing in nind the

j uxt aposi tion whi ch I have

menti oned, that although these four

persons did not constitute (a body

which was the same as partnership

it was in many respects simlar to

a partnership and was approxinmate

to a partnership and it may well be

t hat the intention of the

| egi sl ature was to hit conbi nations

of individuals who were engaged

together in sonme joint enterprise

but did not in law constitute

partnerships within the meaning of

both Section 3 and Section 55 of

the Indian | ncome Tax Act, 1922,"

Costello, J.'s observation that the intention of the
| egislature was to hit conbinations of individuals who were
engaged together in sone joint enterprise but did not in |aw
constitute partnerships aptly suns up the position. Bodies
or Associ ati ons whi ch wer e neit her conpani es nor
partnerships in |aw were sought to be taxed if the persons
or individuals constituting the body of the association
conbined to engage in an activity to produce incone.

It is also inmportant to note that in that case
Costello, J. was invited to give a general definition of the
expression "association of individuals". He observed: -

"M. Banerji invited us to take
upon ourselves the difficult but
not indeed i mpossi bl e of t he
expr essi on "associ ation of

i ndividuals". In nmy opinion that is
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not desirable from any point of

vi ew what ever. Each case nust be

deci ded upon its own peculiar facts

and circunstances. VWen we find, as

we do find in this case, that there

is a conbination of persons formed

for the pronmotion of a joint

enterprise banded together if | may

so put it, as co-adventurers to use

an archaic expression then | think

no difficulty whatever arises in

the way of saying that in this

particul ar case these four persons

did constitute an "association of

i ndi vidual s" within the meaning of

both Section 3 -and Section 55 of

the Indian Income Tax Act,  1922."

W were also referred to the case of Re: Keshardeo
Chanria, 5 ITR 246 and it was contended that in a famly
busi ness, a situation nay arise where sonme nenbers of the
famly carry -on the business jointly, Fromthat it does not
follow that the nenbers of the famly nmust be assessed as an
"associ ation of persons”: In that case, there was a
partition suit foll owed by appoi ntment of a Conm ssioner for
Partition for dividing the Properties anong the nmenbers of
the famly. Panckridge, J. observed that the status of the
nmenbers of a Mtakshara fanily changed after the prelimnary
decree of partition. He went on to observe:

"The menbers of such a famly

appear to me to. be in the sane

position as the nenbers of a

Dayabhaga family, and it has never

been suggested as far as | know

that menbers of such a famly

cannot be individually assessed in

respect of their shares”

It was held in that case that the nenbers of the famly
could not be treated as an "association of persons". It is
to be noted that in that case no business was carried out
jointly by two individual nenbers of the family, but after
partition the nenbers of the fanmly held properties  as
tenants in conmon |ike the menbers of a Dayabhaga fam |y

In the case of Comm ssioner of Inconme Tax, Bonbay North
Kutch and Saurashtra v. Indira Balkrishna, (1960) 39 TR
546, this Court held that "association of persons" mnmeant an
association in which two or nore persons joined in-a comon
pur pose or conmon action. As the words occurred in a section
whi ch inposed a tax on incone, the association nmust be one
the object of which was to produce incone, profits or gains.
In that case, co-widows of a Hi ndu governed by M+takshara
law inherited his estate which consisted of <inmovable
properties, shares, noney lying in deposit and a share in a
registered firm The Appellate Tribunal found that they had
not exercised their right to separate enj oynment and that
except for jointly receiving the dividends fromthe shares
and the interest from the deposits, they had done no act
whi ch had hel ped to produce inconme. This Court held that the
co-wi dows succeeded as <co-heirs to the estate of the
deceased husband. It was held that since the wi dows had an
equal share in the income fromimovabl e properties, Section
9(3) of the Indian Incone Tax Act, 1922 will apply. So far
as other incomes were concerned, it was held:

"Coming back to the facts found by

the Tribunal, there is no finding

that the three wi dows have conbi ned
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ina joint enterprise to produce

income. The only finding is that

they have not exercised their right

to separate enjoynent, and except

for receiving the dividends and

interest jointly, it has been found

that they have done no act which

has helped to produce incone in

respect of the shares and deposits.

On these findings it cannot be held

that the three wi dows had the

status of an association of persons

within the neaning of section 3 of

the Indian | ncome Tax Act."

The nmeaning of "an association of persons" was also
exam ned by this Court in the case of G Mrugesan &
Brot hers v. Comm ssioner-of Income Tax Madras, (1973) 88 ITR
432. It was heldin that case that an associ ation of persons
could 'be fornmed only when  two or nore individuals
vol untari'ly conmbined together for certain purposes. Volition
on the part of the nenbers of the association was an
essential ingredient. It was further held that even a m nor
could join "an association of persons" if his [|awful
guardi an gave his consent. The income in that case arose
under two heads house  property and dividends from shares.
The question before this Court was whether the dividend
i ncone should be assessed in the hand of an association of
persons or individuals. One Sinnanani Nadar executed a
settlenent deed in favour of ~his four grand-sons. The
property covered by the settlement deed conprised of a house
property which had been |let out and sone shares. The donees
were to enjoy the incone of these properties during their
life-tinme. Thereafter, the properties were to devolve on
their children. In that case, it was Pointed out that |ncome
Tax return was filed in the status of association of persons
prior to the assessment year 1959-60 to 1962-63, the returns
were submitted as individuals specifically stating /'that the
donees were not functioning as an associ ati on of persons.

In the case of Mhaned Noorullah v. Conmissioner of
I ncome Tax, Madras, (1961) 42 | TR 115, one Comer Sahib used
to carry on business of manufacture and sal e of Spade C over
brand beedies. After his death m nor son, Mohanmed Noorull ah
and his wi dow Luthfunnissa Begum and four children by her
who were all minors at the date of the death of OConr Sahib
carried on the business. Noorullah through his next friend
applied to sue in forma pauperis and during the pendency of
those proceedings two advocates of the Hgh Court were
appointed joint receivers of the properties of the deceased
on March 17, 1943. On May 10. 1943, the wi dow, Luthfunnissa,
filed a suit for partition and also applied for the
continued and they carried on the business as before. In due
course a prelinmnary decree for partition was passed. The
Hi gh Court noted that none of the parties wanted to break
the continuity of the business after the death of Qoner
Sahib. The joint receivers continued the business till
Noverber 25, 1946 when the business was put up for sale by
auction and was purchased by Noorullah. The question was as
to the status in which the inconme of the business was to be
t axed.

This Court held that the High Court had rightly conme to
the conclusion that the business was the business of an
associ ati on of persons. None of the partners wanted to break
the unity of control of the business or its continuity and
the business was of such a natural that it could not be
carried on wthout such consensus. The income was the income
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of a business which was carried on as a single business by
the consent of all the parties. The nere fact that a suit
was pending at the tine for the adm nistrati on of the estate
of the deceased or for the separation of the shares of the
co-heirs did not affect the incidence of taxation

Al t hough strong reliance was placed on these three
deci sions on behalf of the appellant, none of these
decisions come to the aid of the contentions made on behal f
of the appell ant.

The finding fact in the case of Indira Balakrishna
(supra) was that the w dows except for receiving the
interest and dividend jointly had done no act which had
hel ped to produce the incone.

In the case of G Mirukesan (supra), dividend from
shares and inconme from properties were received by the
heirs. Here again no business activity was invol ved.

Mohaned Noorullah's~ (supra) conmes very close to the
facts of ‘the case before us. 'The business was continuing
after the death of 'the father. None of the heirs wanted the
busi ness to cone to an end. Although the wi dow and the m nor
children had not started the business together. Therefore,
i ncome fromthe business had to be assessed wi thout dividing
the incone between the w.dow and the mnor children. To
borrow the |anguage of Costello, J., the intention of the
charging Section even under the Act of 1961 is to hit the
conbi nati ons of individuals who engaged together in sone
joint enterprise, even though they did not in |aw constitute
a partnership.

The contention  on behalf of the appellant is that the
assessnment has been wongly done in the status of "body of
i ndividual s". This phrase is not to be found in-the repeal ed
Act of 1922 and the neani ng ascribed to this phrase nust be
quite distinct and separate fromthe nmeaning given by the
Courts to the phrase "association of persons".

Section 4 is the -charging section under the 1961 Act.
It has inmposed a tax on the incone earned by a ‘Person’ in
the previous year. ‘Person’ has been defined in/ Section
2(31) of the Act as under:

"(31) ‘Person’ includes-

(i) an indivi dual

(ii) a Hi ndu undivided famly

(iii) a conpany

(iv) afirm

(v) an associ ation of persons or

a body of individuals,
whet her incorporated or not,

(vi) a local authority, and

(vii) every artificial juridica

person, not falling within
any of the precedi ng sub-
cl auses; "

In this definition, in clause (v), both ‘association of
persons’ and ‘body’ of individuals have been included with
the added words "whether incorporated or not". Another thing
to note is that clause (v) speaks of "an association  of

persons or a body of individuals". This inplies that an
"association of persons” is not sonething distinct and
separate from "body of individuals". It has been added to

obviate any controversy as to whether only comnbinations of
human beings are to be treated as a unit of assessnment. The
intention clearly is to hit conbinations individuals and
i ndi vi dual s, conbi nati ons of individuals and non-individuals
and al so comnbinations of non-individuals with other non-
i ndi viduals who are engaged together in some joint
enterprise when such joint enterprise does not fall within
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any of the other categories enunerated in sub-section (31)
of Section 2 of the Act.

It is of interest to note that the phrase "body of
i ndi vidual s" has been used by the Parliament in a revenue
Act even before the Incone Tax Act, 1961 was passed. Under
the Gft Tax Act, tax was inposed on gifts made in course of
every assessnent year commencing on and fromthe first day
of April, 1987 at the prescribed rate by a "person".
"person” was defined in clause (xviii) of Section 2 as
under :

"(xviii) ‘person’ includes a Hi ndu
undi vided famly or a company or an
associ ation or a body of

i ndi viduals or persons, whet her

i ncorporated or not;"

When the Gft Tax Bill was introduced in the
Parliament, ‘person in clause (xviii) of Section 2 was
defined as " ‘person’ includes a H ndu undivided fam|ly".
The charge of Gft Tax was on gifts made by a person during
the previous year.

In the Statenment of hjects and Reasons to the Gft Tax
Bill, it was stated: -

"The object of this Bill is to |avy
a tax on gifts made by individuals,
Hi ndu undi vi ded famlies,

conpanies, firms and associations
of persons. G fts from one person
to another provide a convenient
means of avoi ding or reduci ng

liability to estate duty, ~incone-
tax, wealth-tax and expenditure-
tax."

In spite of this Statenent of ~Objects and Reasons,
there was no specific mention of any other entity apart from
H ndu wundivided famly in the inclusive definition of
‘person’ in the Bill, although it was stated that one of the
objects of the Bill was to prevent evasion or reduction of
income tax liability.

After the Bill passed through the Selectt Comittee
clause (xviii) of Section 2 was nodified and ‘person’ was
defi ned as under: -

"(xviii) ‘person’ includes a Hi ndu
undi vided famly or a conpany or an
associ ation or a body of

i ndi viduals or persons, whet her

i ncorporated or not :-

The Income Tax Bill was introduced in Parliament in
1961. There the charge was on total inconme of a person. In
the Notes on Clauses it was explained in Cause 4 that for
the different entities, individual, H ndu undivided famly
etc. mentioned in Section 3 of the existing Act, the word
‘person’ had been substituted. Sub-clause (31) of Cause 3
explained the definition of ‘person” in the follow ng
wor ds: -

"(31). The definition of ‘person’

in section 2(9) of the existing Act

has been anplified. The existing

definition includes (a) a Hindu

undivided family and (b) a |loca

authority. The GCeneral C auses Act

defines ‘person’” as including a

conpany or association or body of

i ndi vi dual s, whether incorporaed or

not. The charging section of the

exi sting Act enunerates the wunits
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for taxation as "individual, H ndu

undivided fanily, conpany, |oca

aut hority, firm and ot her

associ ati on of persons or t he

partners of a firm or the menbers

of the association individually".

Section 4 of the existing Act

refers to a ‘person’. It is ,

therefore, desirable to have a

conprehensive definition of the

word ‘person’” so as to cover al

the entities nentioned in (i) the

existing definition in section

2(9), (ii) the existing charging

provisions in sections 3 and 4 and

(iii) the General CCauses Act."

In the Indian Incone Tax, 1922 ‘person’ has been
defined'to include a H ndu undivided famly and a |oca
aut hority., The object of giving the expanded definition was
to cover "all entities taxable under the Indian |Income Tax
Act, 1922 as well as the entities falling wthin the
definition of ‘person’ under  the General C auses Act. In
other words, the intention of the Legislature was not to
l[imt the charge to certain specified entities only.

In the background of these definitions, when severa
individuals are found to have joined together for the
purpose of making profit, the group of individuals may be
conveniently described as "a body of individuals". W have
seen how the controversy arose-under the Indian |Incone Tax
Act as to the neani ng of "association of individuals". There
was a conflict of opinion on whether ‘individuals’ include
artificial or non-juridical persons. But there can be no
scope of any controversy now. "An association of person" or
"a body of individuals", whether incorporated or not, has
been brought wthin the net of taxation. The intention of
the legislature is clearly to hit conbination of individuals
or other persons who were engaged together in sone joint
enterprise. The conbinations of or may not be incorporated.
A profit-yielding joint venture has to be taxed as a'single
unite.

In the case before us, we have a w ndow and her m nor
sons who are engaged in the business activity which sons who
are engaged in the business activity which generates incone.
It does not nake any difference that the w ndow and the
m nor sons did not start the business. The business was
inherited. But the fact that the business has been continued
by the w dow on her own behalf as well as on behalf of the
m nor sons after buying the interest of the nother goes to
show that there is an organised activity jointly carried on
to produce incone. It is a clear case of joint ~business
venture of a few individuals. The incone of this business
has been rightly assessed in the status of a "body of
i ndi vi dual s".

We are of the viewthat the Hi gh Court has come to a
correct decision. It is not necessary to refer to the large
nunber of cases that have been cited before wus but it is
well settled by this Court under the Act of 1922, by a
series of judgnents that ‘association of persons’ must be an
association is also well settled by a nunber of decision
right from the case of Comm ssioner of I|Income Tax, Bonbay
Laxm das and anot her (supra).

Two nore argunents were advanced on behalf of the
appel | ant which nmust be noted. The first was that a "body of
i ndividual s" inplied an artificial body like a Board of
Trustees or Board of Conmi ssioners etc. Such bodi es may be
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brought wthin the anbit of the expression "body of
i ndividual s". But that will not Iimt the scope of the
expression "body of individuals'. It nay take in artificia
persons as well as natural persons.

The second argument was made with reference to Sections
160, 161 and 166 of the Incone Tax Act that since the nother
was acting as guardian of the mnors, the nother’'s liability
under the Incone Tax Act was as representative assessee.
Sections 161 and 166 of the Income Tax Act are as under

"161. Liability of representative

assessee. (1) Every representative

assessee, as regards the incone in

respect of whi ch he is a

representative assessee, shall be

subj ect to the same duti es,

responsibilities and liabilities as

if the income were inconme received

by or accruing to or in favour of

hi m 'beneficially, and shall be

liableto assessment in his. own

nane-in respect of that incone; but

any such assessnent shal " be deened

to be made upon him in hi s

representative capacity only, and

the tax shall, subject to the other
provi si ons cont ai ned in this
Chapt er, be | evi ed upon and
recovered from himin |ike manner

and to the sanme extent as it would
be | eviable wupon and recoverable
fromthe person represented by him
(1a) Not wi t hst andi ng anyt hi ng
contai ned in sub-section (1), where
any income in respect of which the
person nmentioned in clause (iv) of
sub-section (1) of section 160 is
liable as representative assessee
consists of, or includes, profits
and gai ns of business, tax shall be
charged on the whole of the incone
in respect of which such person is
so liable at the nmaximm nmargina

rate:
Provided that the provisions of
this sub-section shall not apply

where such profits and gains are
recei vabl e under a trust declared
by any person by w Il exclusively
for the benefit of any relative
dependent on himfor support and
mai nt enance, and such trust is the
only trust so declared by him

Expl anati on- For the pur poses of
this sub-section, "maxi mum margi na
rate" shall have the nmeani ng
assigned to it in Explanation 2
bel ow sub-section (3) of Section
164.

(2) \Where any person is, in respect
of any income, assessable under
this Chapter in the capacity of a
representative assessee, he shal
not, in respect of that of that
i ncome, be assessed under any ot her
provision of this Act".
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"166. Direct Assessment or recovery

not barr ed. Not hi ng in t he

foregoing sections in this Chapter

shall prevent either the direct

assessment of the person on whose

behal f or for whose benefit incone

therein referred to is receivable,

or the recovery fromsuch person of

the tax payable in respect of such

i ncone. "

It was contended on behalf of the appellant that the
m nors’ income had to be assessee. It could not be cl ubbed
with any other incone of the nother. Mdther was the | ega
guardi an and her personal incone nust be assessed separately
altogether. In view of 'the provisions of Section 161 it was
not open to the Income Tax Oficer to tax the incone of the
mnors as well as the mother ~in the status of "body of
i ndi vi dual.s".

We are unableto wuphold this argunent. Section 161 is
an enabli'ng provision. The charge that is inposed by Section
4 may be conputed and recovered in-the manner laid down in
the Act including Section 160,161 and 166. Wen the minors
along with their nother forma body to generate income, |evy
of tax wunder section 4-is on that body. The not her cannot
insist that the incone of the joint venture nust be assessed
separately on the mmnors and her even when a joint business
is carried on.

The underlying idea behind these sections was expl ai ned
by Addison, J. in ‘the case of Hotz Trust of Sima v. The
Conmi ssi oner  of I ncome Tax, ~Punjab and~ N 1 Frontier
Provinces, 5 ITC 8 at 16. Dealing with the corresponding
provisions of the 1922 Act, it was held that where trustees
carried on a business under a testanmentary trust, the
assessment in respect of the business profits shoul d be made
not on the beneficiaries in repsect of their individual not
shares of the profits but on the trustees as an "association
of persons". It was observed

"Section 40 is nerely a mmchinery

section, naking the trustee liable

for beneficiaries are difficult or

i npossible to get at, and where the

trustee acts as a conduit-pipe for

the conveyance of the incone to the

beneficiaries. It does not affect

the charging sections 3 and 10 of

the Indian Act wunder which the

trustees as an associ ation of

i ndi vi dual s, carrying on a

busi ness, are liable to be assessed

in respect of the gains of the

busi ness carried on by them In

fact it is clear that this is the

only way that the profits and gains

of the business, carried on by the

trustees, can be taxed. For it is

obvious that, if what goes to each

beneficiary every year only can be

taxed, much of the incone acquired

by the business wll altogether
escape taxation, and that the
i nconme recei ved by the

beneficiaries is not the true
assessabl e incone as nmany of the
expenses incurred by the trustees,
whi ch woul d be paid out before the
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di stribution takes place, would not

be admi ssible under the Act. The

profits and gains of this business

carried on by the trustees, can

only be calculated in the hands of

the trustees as such and the

assessnment in the hands of the

beneficiaries would be in reality

inconsistent with the intention of

the Income-tax Act. The trustees

both carry on the business and are

in receipt of the profits and it is

they who nmust be taxed under the

chargi ng sections."

The full Bench of Madras Hi gh Court in the case of J.V.
Sal dhana v. The Conmi ssioner . of Incone-tax, Madras 6 |ITC
114, reiterated the sane principle in a case where a w dow
with her six m-nor children succeeded to the estate of her
deceased husband consisting of' coffee plantations, house
properties and a third share in a firmof coffee curers and
settlers. The —w dow continued to carry on the business in
the sane manner as was done by the deceased. It was held by
the Full Bench that when properties of a nunber of
i ndi vidual s were put together and one business was carried
on with the conbined resources, it was open to the Incone
Tax Oficer to regard it as one business carried on by an
"associ ation of individuals" within the neaning of section
3 of the Act. A single assessnment should be nade under
Section 10(1) of the Income Tax Act on the entire income
fromthe business. It was also held that Section 40 and the
foll owi ng sections were nachinery and enabling sections and
not charging sections.

In our view, these two decisions correctly stated the
l aw under the Act of 1922. These principles will also apply
to the corresponding provisions of the |Income Tax Act, 1961

In view of the aforesaid, the appeals are disn ssed.
There will be no order as to costs.

C. A NCS. 1664-66/86 AND 4365- 69/ 85

In view of our judgnent in C.A No. 1297-1301/1980,
these appeals are also dism ssed with to order as to costs.

C.A. No. 1694 of 1995.

In appears that in this case, the question was whether
there was a sub-partnership between A. N. Agarwal and his
wife and minor son and as such the income of the sup-
partnership could not be assessed in the hands of the
assessee under Section 64(1)(i) and (iii) of the |Incone Tax
Act, 1961. It has also been stated in the appeal that in the
case of A N Agarwal, assessment was nmade in the status of
i ndividual for the years 1964-65 and 1965-66.. In those
proceedi ngs special |eave petitions have also been filed.
The point involved in this case is not the sane as the point
that came up for consideration in the case of C.A No. 1297-
1301/ 1980. Therefore, this appeal is directed to be delinked
fromthe other appeals that are being di sposed of today.




