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This appeal is preferred by the Nagar Mhapalika,
Meerut agai nst the judgnent of a | earned Single Judge of the
Al | ahabad High Court dismissing the wit petition filed by
it. The matter arises under the Utar Pradesh Minicipalities
Act, 1960 [the Act] and pertains to |levy of octroi

The respondent is a conpany which runs a bottling plant
in Meerut. Inter alia, it bottles a drink known as "Double
Seven" under a franchi se agreenment with M s.Mdern Bakeries
Limted, New Delhi, a Government of Ilndia Undertaking. The
bottles are sent out of the Meerut |ocal —area to various
deal ere for sale. According to the respondent, the sale is
subject to the condition that after the drink is consuned,
the bottle is to be returned to it. Accordingly, bottles
were being returned to it fromtime to time. The appel | ant
proposed to levy octroi on the entry of such bottles un the
ground that the said bottles were being brought into the
Meerut local area for the purpose of "use", i.e., for being
filled with the drint "Double Seven". According to the
appel | ant-corporation, the enpty bottles being ““articies
made of glass" within the neaning of Entry 138 'of the
Notification dated january 4, 1975 were subject to the |evy
of entry tax. The respondent resisted the levy on two
grounds, viz., (1) that the entry of enpty bottles into the
| ocal area for the purpose of being filled wth the said
drink and neant for being taken out for sale outside the
tocal area does not amount to entry of goods for "use"
within the meaning of the expression "consunption", use or
sale therein® which alone attracts the levy wthin the
nmeani ng of Section 128(1)(viii) of the Act and (2) that in
any event, the said enpty bottles are covered by the
exenption clause contained in the said notification and in
particular by Entry 13 thereof. Both the contenta were
rejected by the appellant whereupon the respondent filed an
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appeal before the learned District Juage under Section 472
of the Act. The learned District Judge upheld the contention
of the appellant, which Iled the appellant-corporation to
approach the Hi gh Court by way of a wit petition. The Hi gh
Court did not go into first of the two contentions nentioned
above. It dismeeed the wit petition upholding the second
contention urged by the respondent.

The Notification dated January 4, 1975 appears to be in
two parts. The first part nmentions the articles subject to
entry tax. They are as nany as 190 entries [according to the
copy placed before us.]. The second part contains a list of
articles which are exenpt fromoctroi and this part contains
37 entries. Entry 40 of the taxable itens (first part)
nentions "aerated water, cold drinks of all kinds" anong
ot her goods. The entry reads:

"Linme juice and line-cordid gas of

all kinds and aerated water, cold

drinks of _all kinds and sweetened

mlk, "

Entry 13 of the second part (exenpted articles) reads:

"Enpty milk cans, _mneral water

bottles, kerosine oil ~tins and
drunms, gas cylinders, w ne bottles
and druns and gunny bags i f

imported for /being refilled wth

the commodities  for which they are

in ordinary use."

The contention of the respondent which has been
accepted by the Hi gh Court is that the words "m neral water
bottles” in Entry 13 of the Exenpted Articles are the enpty
bottles of "aerated water (and) cold drinks of all kinds"
nentioned in Entry 40 of the Taxable Articles. It is pointed
out that "mneral water"” is not found in any of the taxable
entries and that the said expression was contenplated as
referring to aerated waters and cold drinks. It is subnitted
that in the year 1975, when the -said notification said
i ssued, mneral water as is now understood was not i'n use at
all. On the other hand, the contention of the appellant-
corporation was tnat "mineral water" and "aerated water
(and) cold drinks of all kinds" are two distinct articles as
under st ood sn comon parl ance and in the comercial world by
peopl e who deal in them The submi ssion is that the mnera
wat er can never be understood as conprising either aerated
wat er or cold drinks and, therefore, the bottles in question
are not exenpted under Entry 13 of the Exenpled Articles. It
is also brought to our notice by |earned counsel for both
the parties that since 1987, the relevant  entries have
undergone a change and that this question would not arise
after the year 1987.

Wile we agree with the |earned counsel for the
appel l ant-corporation that "mneral water" and. "aerated
water/cold drinks" are different and distinct articles,
whet her in common parlance or in the comercial parlance, we
are not inclined to interfere in the matter in view of the
foll owi ng findings recorded by the | earned Single Judge:

“I'n the list of exenptions drawn up

in the year 1956 at item No.15

there was an entry corresponding to

entry 13 which runs as foll ows:

"Enpty mlk cans, m nera
water bottles, kerosine oi
tins and druns, gas cylinder
wine bottles and drums and
gunny bags if inported for
bei ng refilled with t he
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commodities for which they are

in ordinary use.’

Judicial notice can be taken
of the fact that there are no
natural waters found wthin the
Meerut Corporation limts. Wen the
entry of mneral water was nade
m neral water was hnot prepared
artificially in the year 1956. Thus
the above entry in 1956 also could
not have contenpl ated m neral water
as the |learned counsel for the
cot enporati on woul d  have the court
under st and t he term In t he
ci rcunst ances, t he meani ng
suggested by the counsel for the
Conpany that ~mneral water be held

to incl ude ef forscent
(effervescent?) drinks, should be
accepted.

The —Corporation  admts that

Doubl e Seven pr epar ed by t he

Conpany is an aerated  drink which

means that it is an ef f or scent

(effervescent?) drinks and it would

be a mneral water.

Thus the mineral water bottled

by the Conpany' would be taxable

under Item 138 of the VII Schedul e

and it can only escape octroi if

it is shown that it is to be found

inthe Ilist of exenpted articles |

hold that the enpty Double Seven

bottles being bottled by ninera

water are exenpted under entry 15

of the list of exenption from

octroi . "

The decision of the High Court was rendered on January
13, 1983. It may be noted that the learned District Judge
was al so of the sanme opinion. W are inclined to presune
that the H gh Court and the learned District Judge were
aware of the factual situation obtaining in that State both
in 1956 and in 1975 aHd that at this distance of tinme, it
woul d not be proper and advisable to interfere with their
upi ni on. They have pointed out that the said notification of
1975 was preceded by a notification of 1956 and that in 1956
m neral water as we know today was not known in-conmercia
circles and, therefore, when the notification used the
expression "mneral water", it neant aerated water or the
cold drinks. This course we are adopting al so because /it is
stated that after 1987 this question would not ari se.

In view of the above, it is not necessary for us to go
into the question whether the entry of enpty bottles for the
purpose of being filled with cold drinks/aerated water
constitutes "use" within the nmeaning of the expression
“consunption, use or sale therein" occurring in Section
128(1)(viii) of the Act or for that matter in Entry 52 of
List-11 of the Seventh Schedule to the Constitution of
I ndi a.

The appeal is accordingly dismissed but in the
circunstances with no order as to costs.




