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I ncome-t ax- Conveyance w th reservation of rights-Category
of - Recei pts under the conveyance, if incone or capital.

HEADNOTE

The appellants were carrying on-the business of cenent and
i me manufacture and supply thereof. By a deed dated May 7
1935, the appellants conveyed to the Associated Cenent Ltd.
the rights which had vested in them under an' earlier
conveyance made in their favour by a  company known as
Karanpura Cod Under the deed the appellants reserved to
thenselves the right to receive fromthe Associated Cenent
Conpany a sumequal to thirteen annas in respect of every
ton of cenment sold by it which shall have been manufactured
fromthe linestone won by it fromthe |Iands transferred and
conprised in the | eases and agreenents.

Pursuant to this stipulation in the year of account, the
appel lants | received fromthe Associ ated Cenment Ltd. Rs.
77,820. The Inconme-tax O ficer included this ambunt in the
total assessable inconme of the appellants in the assesnent
year and his order was confirned by the Appellate Assistant
Conmi ssi oner and by the Incone-tax Appellate Tribunal. The
contention of the appellants before the High Court in a
reference under s. 66 of the Indian Income-tax Act that on a
proper construction of the deed and on the facts and
circunstances of the case the sumof Rs’ 77,820 did not
represent receipt of a revenue nature in the hands- of the
appel  ants and was not assessabl e as such, was negatived.
Held, that the deed did not incorporate a transaction of
either sale or lease. The conveyance was subject to severa
restrictions and the appellants retained in part, rights in
the land conveyed. The transaction was substantially a
transaction for sharing the profits of the comercia
activities of the Associated Cenent Ltd. and the receipt

under cl. 1 of the deed was of the nature of incone and not
capital and as such assessable to tax.
503

Foley v. Fletcher, (1858) 3 H & N 769, Secretary of State
in Council of India v. Andrew Scoble, [1903] A C 299
Cswald v.. Kirkcal dy Magistrates, [1910] S. C 147
Conmi ssi oners of Inland Revenue v. N Ramsay, (1935) 20 T.C




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

79, State of Bihar v. Sir Kanmeshwar Singh, [1952] 21 I|.T.R
382, Captain Mharaj kumar Gopal Saran v. Conmi ssioner of
I ncome-tax, Bihar & Orissa, [1935] 3 |I.T.R 237 (P.C.) and
Chadwi ck v. Pearl Life Assurance CO, [1905] 2 K. B. 507,
consi dered and appl i ed.

In assessing the true character of the receipt for the
purpose of the Incone-tax Act, inability to ascribe to the

transaction a definite category is of Ilittle consequence.
It is not the nature of the receipt under the general |[|aw
but in comerce that is material. It is often difficult to

di stingui sh whet her an agreenent is for paynent of a debt by
instal ments or for making annual payments in the nature of
i ncome. The court has, on an appraisal of all the facts, to
assess whether a transaction is comercial in character
yielding income or is one in consideration of parting wth
property for repaynent of capital in instalments. No single
test of universal application can be discovered for solution
of the problem ~The nane which the parties may give to the
transaction which is the source of the receipt and the
characterization of the receipt by them are of little
nonment, and the true nature and character of the transaction
have to be ascertained fromthe covenants of the contract in
the light of the surroundi ng circunstances. The decision of
the question is however not left to the application of any

arbitrary standards. There are certain broad principles
which guide the deternmination of the character of the
receipt. The distinction between a~ capital receipt and
revenue receipt though fine is real. ~The dividing line may

be thin, and often at first sight inperceptible.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil~ Appeal No. 84 of 1958.
Appeal by special |eave fromthe judgment and order dated
Decenmber 22/23, 1955, of the Calcutta H gh Court in I.T.R
No. 24 of 1953.

N. C. Chatterjee, D. P. Pal and D. N. Mukherjee for the
appel | ant .

Har dayal Hardy and D. CGupta, for the respondent.

1961. January 17. The Judgnent of the Court was  delivered
by

SHAH, J.-Messrs. National Cenent Mnes Industries Ltd.-
hereinafter referred to as the appellants-are a public
l[imted conpany incorporated to " carry on the

65
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business of cement and |ime mnufacture and also of
i mestone supply and for the purposes of such businesses to
acquire rights and concessions pertaining to |linestone, coa
and surface |ands fromthe Dewar khand Karanpura Mnes and
Industries Ltd." and also to " work mines or quarries and to
find, wn, get, work, etc. or otherw se deal with clay and
bauxite. "

Dewar khand Karanpura M nes and Industries Ltd. hereinafter
called the " Karanpura Conpany "-had obtai ned three | eases
on November 29, 1930, first for mining linestone from
Maharaja Pratap Narain Udai Nath Shah Deo from |imestone
beds in certain villages in Dewarkhand, second from Mahar aj]
Kumar Nand Kishore Nath Shah Deo of the surface rights
neces. sary to exercise the powers and privileges in respect
of the first lease and the third from Mharaj Kumar Raj
Ki shore Nath Shah Deo of surface rights in respect of Hoyer
village. The period in each of the three | eases was thirty
years. On March 17, 1932, the Karanpura Conpany conveyed
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the rights and options wunder the three leases to the
appel l ants. On Septenber 30, 1934, the appellants acquired
the linmestone and surface rights in respect of |inestone
beds in village Unedanda for 95 years from Maharaja Pratap
Narai n Uday Nath Shah Deo and Maharaj Kumar Raj Ki shore Nath
Shah Deo. On the sane date, the appellants entered into two
agreenents, one with Maharaja Pratap Narain Uday Nath Shah
Deo which is called the ,bauxite option agreenment " thereby
acquiring the first option to take a | ease or |eases of any
area or areas of bauxite deposits in certain villages, and
another fromthe said Maharaja for the first option to take
a |lease or |leases of linmestone beds in the Tori District.
By a fourth agreenment al so dated Septenber 30,1934, between
the Karanpura Conpany, Maharaja Pratap Narain Udai Nath Shah
Deo acting with the consent of Maharaj Kumars Raj Kishore
Nat h Shah Deo and Nand Ki shore Nath Shah Deo, the royalties
reserved under the original deeds dated November 29, 1930,
were reduced and the periods of the | eases were extended to
99 years fromthe date of the original |eases,
505
By deed dated My 7,1935, the appellants conveyed to
Dewar khand Cenent Conpany Ltd.” (which later canme to be known
as Associated Cement Ltd. and wll be referred to
herei nafter by that nane) the benefits of the four |eases
and the two agreenments for the unexpired periods. By this
deed, for a present consideration of ~ Rs.. 25,000 " for
troubl e and expenses in obtaining the |l eases and agreenents
" and for further payment under several covenants which will
be presently set out, the appellants conveyed the rights
vested in them subject to certain reservations. In the year
of account June 1, 1944, to May 31, 1945, the appellants
received from the Associated Cenment Ltd. under the first
covenant of the deed, Rs. 77,820 being the ampbunt conputed
at the rate of 0-13 As. per ton of cenment manufactured from
i mestone won fromthe | ands and sol d by the conpany. The
I ncome-tax O ficer, Conpanies District 1, Calcutta, included
this anount in the total assessable incone of the appellants
in the assessnent year 1946-47. This order was confirned in
appeal by the Appellate Assistant Conm ssioner and by the
I ncome-tax Appellate Tribunal. At the instance of the
appel lants, the Tribunal referred the follow ng question
with another not material for this appeal to the H gh Court
of Judicature at Calcutta:
" Whether on a proper construction of the Deed
of Assignnment dated 7th of May, 1935, and on
the facts and in the circunstances of this
case, the Tribunal was right in holding that,
the sumof Rs. 77,820 represented a receipt of
a revenue nature in the hands of the Applicant
and assessabl e as such
The following facts were held proved by the Tribunal. The
princi pal objects of incorporation of the appellants were to
carry on the business of manufacturing cenment and |inme and
sale of linestone and the appellants were formed wth the
object of acquiring the rights and concessions of the
Kar anpura Conpany. By their Menorandum of Association, the
appel lants were authorised to sell or dispose of the
undert aki ngs or any part thereof as they thought fit,
506
and to sell, |ease, nortgage, dispose of, turn to account or
otherwise deal with all or any part of their property and
rights and in pursuance of these objects the rights and
concessions of the Karanpura Conpany were acquired and
extension of |eases and concessi ons were obtained and were
transferred to the Associated Cement Ltd. The appellants
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were therefore carrying on in the year of account 1944-45

the business for which they were incorporated.

After reciting the prefatory clauses, it was stated in the

deed:
"WHEREAS it was agreed inter alia that the
Pur chaser should pay to the Vendor the sum of
Rupees twenty five thousand for trouble and
expenses in obt ai ni ng t he | eases and
agreenents dated the thirtieth day of
Sept ember one thousand ni ne hundred and thirty
four hereinbefore recited and herei nafter
expressed to be hereby transferred and Wereas
the Purchaser hath paid to the Vendor the said
sum of rupees twenty five thousand as the
Vendor doth “hereby acknowl edge NOW TH'S
| NDENTURE W TNESSETH that in con. sideration
of the covenants on the part of the Purchaser
herei nafter contained the Vendor hereby grants
assigns and transfers unto the Purchaser and
the  Karanpura Conpany at the request and by
the direction of the  Vendor hereby grants
assi gns transfers and confirms unto t he
Pur chaser:".

The deed then proceeds to set out the description of the

various |eases and concessions and agreenents and the

covenants which the Associated Cenent - Ltd. wundertook in

favour of the appellants. These covenants are:

(1) That it will pay to the Vendor a sumequal to thirteen
annas in respect of every ton of cenment sold by it which
shall have been manufactured fromthe |limestone won by it

from the lands hereby transferred and conprised in the
herei nbefore recited | eases and agreenents.
(2) That it will not sell any Fluxstone won by it from the
said lands to the Tata Iron and Steel Conpany Ltd., 'at a
price | ess than Rupees one and annas
507
fourteen per ton F. O R the siding nearest to the quarry
or place fromwhich it shall be won wi thout the consent of
t he Vendor.
(3) That it shall pay to the Vendor one-half the profit( if
any) which it shall nmake by selling Fluxstone tothe Tata
Iron & Steel Conpany Ltd.,or to any other person -such
profits to be ascertained after deduction from the  price
received all <costs, charges and expenses including the
royalty payable to the Maharaja in respect thereof but
before educting overhead charges. Such ‘accounts to be
closed and adjusted on the thirtieth day of June and the
thirty-first day of Decenber in each and every year.
(4) That it will not grant to the Tata Iron & Steel Conpany
Ltd., the right to quarry and renove Fluxstone from the
| ands hereby transferred at a royalty of |ess than ten annas
per ton, and will pay to the Vendor one-half of any 'royalty
so charged and received.
(5) That in the event of the payments made under clauses
one, three and four above in any one year not ampunting to
the mnimm hereinafter set out the Purchaser shall pay in
lieu and in full discharge there for the follow ng mnimum
(a) During the first year to be conputed from
the first day of January one thousand nine
hundred and thirty-five, rupees ten thousand.
(b) During the second year rupees thirty
t housand.
(c) During every subsequent year rupees
fifty thousand.
Qut of the above m ni mum payment of rupees fifty thousand
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per year for the purposes of account, the sum of rupees
twenty thousand shall be deened to have been paid in respect
of payment under clause three above.
(6) That the Purchaser or the persons deriving title under
the Purchaser will at all tines fromthe date hereof duly
pay all rents, royalties and payments becom ng due under the
(four) hereinbefore recited Indenture of Lease (,subject as
regards the Linestone |lease to the nodifications effected by
the agreenment for
508
reduction of royalty dated the thirtieth day of Septenber
one thousand nine hundred and thirty-four her ei nabove
recited) in respect of the prenises agreenments options
rights or benefits hereby assigned and transferred and
observe and performthe covenants agreenents stipulations
and conditions therein contained and henceforth on the part
of the Lessee or grantee to be observed and performed in
respect of the aforesaid prem ses or under the said Bauxite
agreenment / or -under-the said Tori Option agreenent or under
the said ‘agreenent for reduction of royalty And also will at
all tinmes from the date hereof save harnless and keep
i ndermi fied the Vendor its successors and assigns from and
agai nst all proceedings costs clainms and expenses on account
of any omi ssion to pay the said rent, royalty or paynents or
any breach of any of the said covenants agreenents
stipulations and conditions.
(7) That the Purchaser will not work raise renpbve or use
stone or clay in the properties conprised in the | eases and
agreements hereby transferred to it for making line.
(8) That the Purchaser shall not by any of its actions or
om ssions cause | eases and agreenents, nentioned above and
in respect of properties hereby transferred, to be
determi ned, or the rights thereunder, including the right of
renewal , to be prejudiced.
(9) That in areas conprised in the | eases and agree. nments
her ei nabove expressed to be hereby assigned and not
containing |inmestone the Vendor’s rights under |eases and
agreenments fromthe Maharaja of Chotanagpur or Maharaj Kunar
Nand Kishore Nath Shah’ Deo other. than the 1eases and
agreenments above referred to shall not be jeopardised or
affected by this Indenture.
(10) That the clay and shales lying within-areas, which do
not contain Linestone, can be renoved and utilised by the
Vendor for all purposes except that of cement manufacture.
The deed then proceeded after setting out certain other
covenants:
509
" AND IT IS HEREBY EXPRESSLY | AGREED AND
DECLARED that if the Linmestone wthin the
ar eas conpri sed in t he Leases her eby
transferred avail able for manufacturing cement
i s exhausted the Purchaser will be entitled to
determine this Indenture on giving to the
Vendor six nonths’ notice in witing in which
case the Purchaser, iif so required, wll
retransfer t he | eases and agreenents
aforesaid.”
By clauses (1), (3) and (4), the Associated Cenment Ltd.
undertook to make certain paynments to the appellants. By
cl. (1) they agreed to pay 0-13 As. for every ton of cenent
manuf actured fromthe |inestone won fromthe | ands and sol d;
by el. (3), the Associated Cenment Ltd. agreed to pay half
the profits which they made by selling Fluxstone to the Tata
Iron & Steel Co., or to any other person; and by el. (4),
they agreed to pay half the royalty received fromthe Tata
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Iron & Steel Conpany for the right to quarry and renpve
fluxstone fromthe lands. By clause (5), provision was nade
for mninmum paynment in the event of the aggregate under cis.
(1), (3) and (4) not reaching the sums specified therein
Clauses (2), (4), (7), (8) and (9) were in the nature of
restrictive covenants. By cl. (2), the Associated Cenent
Ltd. were prohibited fromselling any fluxstone won fromthe
lands to the Tata Iron & Steel Conpany for less than Re. 1-
14 As. per ton F. O R By cl. (4), an obligation not to
convey the right to quarry and renove fluxstone for royalty
less than 0-10 As. per ton was inposed. By el. (7) the
Associ ated Cement Ltd. undertook not to renmove or use or
all ow any one to raise work, renmpve or use stone or clay in
the lands. By cl. (8), the Associated Cenent Ltd. undert ook
not to do any acts or onissions causing the |eases and
agreements to be deternmined or the rights thereunder to be
prej udi ced. By cl. (9), rights of other persons under
| eases :and agreements in |ands not containing |linmestone were
not to be affected. By el. (10), the right of the appellants
to utilise clay and shale lying within the areas not
contai ning linmestone except for the purpose of manufacturing
cement was retained, There were certain exceptions

510

to this and the ninth clause whereby the Associated Cenent
Ltd. were entitled to excavate, use or renove all kinds of
clays in and fromthe areas within the boundary |ines narked
in the plan and they were al so authorised to nmake permanent
structures and use certain strips of lands. By el. (6) the
Associ ated Cenment Ltd. agreed to pay rent stipul ated under
the original |eases and agreenents and also undertook to
keep indemified the —appellants from and against al
proceedi ngs, costs, clainms and expenses on account ' of any
omi ssion to pay the rent royalty or paynents or any ' breach
of any of the covenants agreenents and the | eases.

There was also the covenant authorising the Associated
Cenment Ltd. to terminate the deed in the event of |inmestone
in the land conprised in the | eases being exhausted. The
appel | ants undoubtedly did not part with all their rights in
favour of the Associated Cenent Ltd. by this deed dated My
7, 1935. The consideration under the deed consisted of a
fixed component and annual paynents fluctuating with the
busi ness activity of the Associated Cement Ltd. A fixed
amount of Rs. 25,000 was paid " for trouble and expenses in
obtaining the Ileases and agreenents " and addi ti ona
paynments were to be made under cls. (1), (3) and (4) subject
to the mnimum prescribed by el. (5). It is difficult to
categorise a transaction of this character. It-is not a
conveyance of all the rights of the appellants nor can it be
regarded as a sale even of the rights which were conveyed.
Nunerous restrictions were inmposed by the deed upon the
rights of the transferee which were inconsistent “in their
very nature with the character of a sale, and the covenant
authorising termnation of the deed in the event of the
i mest one bei ng exhausted renoves all doubt in that behalf.

Nor is it alease : it is not a transfer of a right to enjoy
property for a certain tine in consideration of periodica
paynents. It al so does not evidence a transaction in the

nature of a joint venture between the appellants and the
Associ ated Cenent Ltd. Cenent was to be manufactured by the
Associ ated Cenment Ltd, out of linmestone to be won from the
| ands

511

and in consideration of the rights conveyed, paynents at
specified rates were agreed to be nade out of the price to
be obtai ned by sale of cenment, fluxstone and |inestone. The
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appel l ants had no control over the production of |inestone
and manufacture of cenent, or on the sale of fluxstone and
I i mest one. But in assessing the true character of the
recei pt for the purpose of the Income-tax Act, inability to
ascribe to the transaction a definite category is of little
consequence. It is not the nature of the receipt under the
general law but in comrerce that is material. It is often

difficult to distinguish whether an agreenent is for paynent
of a debt by instalments or for maki ng annual paynents in
the nature of income. The court has, on an appraisal of al

the facts, to assess whether a transaction is comrercial in
character vyielding incone or is one in consideration of
parting with property  for repaynent of capital in

instal nents. No single test of universal application can be
di scovered for solutionof the problem The name which the
parties may give to the transaction which is the source of
the receipt and the characterization of the receipt by them
are of Tittle pnoment, and the true nature and character of
the transacti on have to be ascertained fromthe covenants of
the contract in the light of the surrounding circunstances.

The decision of the question is however not left to the
application of any arbitrary standards. There are certain
broad principles which guide the determnation of the
character of the receipt.. The distinction between a capita

receipt and revenue ‘receipt though fine is real. The
dividing line may /be thin, and often at first sight
i mperceptible.

Where capital is repaid in instalnents, it is not liable to
i ncome-tax; for instance when a person sells his property
and agrees to receive the price- stipulated in instalnents,
by whatever nane such instalnments are called, they are not
liable to incone-tax-see Foley v. Fletcher (1), Secretary of
State in Council of India v. Andrew Scoble (2), Oswald v.
Ki rkcal dy Magi strates and Conmi ssi oners of Inland Revenue v.
Ransay (4).

(1) (1858) 3 H & N 769?

(2) [1903] A.C 299

(3) [1919] s.C 147.

(4) (1935) 20 T.C. 79.

66
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But where property is conveyed in consideration of what  in
truth is annuity payable for a definite or a definable
period, the annuity is not paynment on capital account and is
taxabl e-see State of Bihar v. Sir Kameshwar ~Singh™ (1),
Capt ai n Mahar aj kumar CGopal Saran v. Conmi ssioner of | ncome-
tax, Bihar and Orissa (2), Chadwi ck v. Pearl Life~ Assurance
Co. (3).

Agai n, if property is conveyed in consi derati on of
peri odi cal paynents, the paynent being a share of profits of
a busi ness or profession-(WIliam John) Jones V.
Conmi ssioners of Inland Revenue(4), or a mineral 'royalty
dependi ng upon the quantity of minerals rai sed Raj a Bahadur
Kamakshya Narain Singh of Rangarh v. Conm ssioner of |ncone-
tax, Bihar and Olissa (5), or conputed on sales of
manuf actured articl es-Commi ssioners of Inland Revenue v.
36149 Holdings, Ltd. (6), or a percentage of gross profits
made in the exploitation of a secret process-Delage V.
Nugget Polish Co., Ltd. (7), is incone and taxable.

Counsel for the appellants submtted that the recei pt under
clause (1) of the terns of the deed dated May 7, 1935, was
in the nature of capital payment and relied upon certain
deci sions in support of that subm ssion

In Mnister of National Revenue v. Catherine Spooner(8),
deci ded by the Judicial Committee of the Privy Council in an
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appeal from the Suprenme Court of Canada, the respondent
Cat heri ne Spooner had sold her rights, title and interest in
| and owned by her in freehold to a conmpany in consideration
of a certain sumin cash, besides shares of the conpany, and
an agreement to deliver 10% of oil produced fromthe |and on

whi ch the conpany covenanted to carry out drilling and, if
oi | was found, punping operations. These were described as
royal ties. Ol was struck in the lands and the respondent
was paid 10 of the gross proceeds of the oil produced in
lieu of oil. The

(1) [21952] 21 I.T.R 382. (5) (1943) L.R 70 I.A 180.

(2) [21935] 3 I.T.R 237 (P.C.). (6) (1943) 25 T.C. 173.

(3) [1905] 2 K.B. 507. (7)) (1906) 2r Times Law Reports 454,
(4) (1919) 7 T.C. 3 10 (8) [1933] A C. 684.

[1920] 1 H.B. 711,

513

Supreme Court of Canada held that the sumso received was
not an annual profit or gain wthin the meaning of s. 3 of
the Income War Tax Act, but a receipt of a capital nature
and therefore not chargeable to tax. According to the
Judi cial Committee, there was between the respondent and the
conpany no relation of lessor or |essee: the transaction was
one of sale and purchase, and the transaction had taken the
form which it did because of the uncertainty whether oi
woul d be found by the purchaser. As the value of the |and
depended on this contingency, the price, not unnaturally was

nade to depend in part on the event of oil  being struck.
The judgrment |ays down no new principle; it proceeded nerely
upon interpretation of the docunent in the Ilight of the

ci rcumst ances.

In Trustees of Earl Haig v. Conm ssioners of Inland Revenue
(1), the question which fell to be determ ned was whether a
share of the royalties received in consideration of allow ng
the use of the diaries of the late Earl Haig for witing his
bi ography were, in the hands of the trustees under the wll

of Earl Haig, capital receipts. That was undoubtedly a case
in which paynents received by the trustees were dependent
upon the professional activities of the author  and the
proceeds derived fromthe sal es of the biography he ‘wote.
By the agreenent, the author was authorised to extract and
publish fromthe diaries what he thought fit. The diaries
were undoubtedly an asset, and after they were used by the
author for publication of the biography, their valueas an
asset was, if not wholly, largely exhausted and their future
val ue was negligible. The agreement was therefore regarded
as conveying an asset inits entirety to the author in
consi deration of a share in the royalties and the receipt of
this share was regarded as receipt of capital. That
deci sion proceeded upon the special character of the
agreenment and the nature of the asset transferred ~and did
not seek to lay down any general principle.

In Nethersole v. Wthers (2), N who had acquired under an
agreement the exclusive right to dramatise

(1) (1939) 22 T.C. 725.

(2) (1948) 28 T.C. 501.

514

a novel of Rudyard Kipling received under an agreement wth
the wi dow of the author, a third share of a lunp sum for
whi ch the sound and filmrights were granted exclusively to
a filmconpany for a period of ten years. The filmright of
a conprehensive character having been granted by the |ega

representative of the author against payment of the sum
stipulated, the question arose whether the paynent received
by N was taxable under the Income Tax Act under Case Il of
Schedul e D or under case VI of Schedule D. It was held that
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N having ceased to be the owner of the portion of the
copyright she had assigned, the proceeds were not annua

profits or gains within the neaning of Schedule D, Case VI.
That was a case in which N had wholly sold and di sposed of a
part of the property and the amount received by her was the
price paid in lunp and was not in the nature of incone.
That case al so proceeded upon the special character of the
transacti on.

The case of The Comm ssioners of Inland Revenue v. The
Mari ne Steam Turbine Co., Ltd. (1) on which reliance was
sought to be placed by counsel for the appellants needs no
detailed consideration. In that case, a conmpany which was
on the facts found not carrying on a trade or business was
held not assessable to Excess Profits Duty, because the
condition of Iliability was the carrying on of trade or
busi ness.

The appellants had however not sold the entirety of the
rights ~acquired by themfrom the Karanpura Conpany. The
conveyance was subject to several restrictions and the
appel | ant's ~retained in part rights in the Iland conveyed.
The transaction was substantially a commercial transaction
for sharing the profits of the conmercial activities of the
Associ ated Cenent Ltd. The H gh Court was therefore right
in holding that the transaction dated May 7, 1935, was a
commer ci al transaction and the paynent under cl. (1) thereof
at the rate of 0- 13 as. ’'per ton of cenent sold was of the
nature of income and not capital.

In that view of the case, the appeal fails and is disnissed
with costs.

Appeal dism ssed.

(1) (21919) 12 T.C. 174; [1920] | K B. 193
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