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ACT:

H ndu Law Joint ~famly and partition-Allotnent to a
menber of properties for discharge of fam |y debts-Wen may
be regarded as his exclusive property-Minagers liability for
account - From whi ch date.

HEADNOTE:

The appellant and V, father of respondents, were
brothers. They, together with their cousin, forned a joint
H ndu famly. In a partition in 1929 -between 'the two
branches, certain properties were given to V for discharging
sone famly debts. V took over the managenent of his branch
of the famly and after discharging the debts, filed in 1956
a suit for partition against the appellant clainmng, inter
alia, that one of the itens earnarked for the discharge of
the debts which remained undisposed of, was his exclusive
property as it was given to himabsolutely; and also for
accounts on the ground that the appellant took over the
management from 1938. The trial court negatived the claimin
respect of the property, but directed the appellant to give
accounts from 1947 when admittedly he took over mmnagenent.
On appeal, the Hgh Court upheld Vs claimw th respect to
the property and gave nodified directions for accounts by
the parties.

Di sm ssing the appeal to this Court,

N

HELD: (1) The properties given to V becane his separate
properties from the date of the partition deed of 1929 and
were not liable to partition. [643A]

(a) The salient features of the deed are, (i) the sole
responsibility for discharge of the debts was placed on V;
(ii) Vs liability was not to the extent of the properties
but was irrespective of the sufficiency or otherwi se of the
properties and any deficit or surplus was to be net or
enjoyed by himexclusively; (iii) the cousin was no |onger
liable for the debts; (iv) in case there was a default on
Vs part, and if, any |loss was caused to the cousin he was
to be indemified by V; and (v) exclusive domnion and
control over, and enjoynent of, the properties was vested in
Vin consideration of the obligation undertaken by himto
di scharge the debts. The properties were thus given to Vin
view of his personal undertaking to discharge the debts,
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and, the conveyance was in the nature of renuneration for
services to be rendered by him [642 C(

Raj Kumar Singh Kukam Chandji v. Comni ssioner of
I ncome-tax Madhya Pradesh [1971] 1 SCR 748 referred to.

(b) The arrangenent was valid because it was bona fide
and its terms were fair. [643E]

Sahu Madho Das v. Pandit Miukand Ram[1955] 2 SCR 22,
Maturi Pullaiah v. Maturi Narasi mham AIR 1966 SC 1836 and S.
Shanmugam Pillai & Os. v. K ShanmugamPillai & Os. AIR
1972 SC 2069 referred to.

(c) There was no blending of the properties by V with
other joint famly properties. There was no evi dence of any
intention on Vs part to abandon his separate rights over
the properties. The nere fact that they were not separately
entered by himin the account books or that no separate
account of the earnings fromthem was maintained by him
cannot rob them of ‘their separate character. [644B-(C

Lakkireddi -Chinna Venkata Reddi & O's. v. Lakkiredd
Lakshnmama [1964] 2 S.C.R 172 and G Narayana Ramyv. C.
Chamaraju & Ors. A l.R 1968 S.C. 1276 referred to.

638

(d) If any anpbunt of thejoint famly funds was used by
V for the discharge of the debts, the respondents (lega
representatives of V) would be liable for them but that
woul d not affect the character of the properties. [644 C D

(2) It is well-settled that in the absence of proof of
m sappropriation or fraudul ent or inproper conversion by the
manager, a coparcener, seeking partition, cannot call upon
the manager to account for his past dealings with the famly
property. Si nce there was no evi dence of any
m sappropriation by V, he was not liable for accounts during
his period of managenent. [644E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No, 1365 of
1968

Fromthe Judgnent and Decree dated the 8-12-66 of the
Madras Hi gh Court in Appeal No. 609 of 1961

K. N. Bal asubrahmaniamand Mss Lily Thomas for the
Appel | ant .

K. Jayaram for the Respondent.

The Judgrment of the Court was delivered by

JASWANT SINGH, J.-This is an appeal- by -certificate
granted by the H gh Court of Judicature at Madras under
Article 133(1) (a) and (b) of the Constitution  of India
against its judgnment and decree dated Decenber 8, 1966 in A
S. No. 609 of 1961

The facts culmnating in this appeal lie ina short
conpass and nmay be briefly stated thus:

Kot a Venkat achal a Pat hy whose | egal representatives are
the respondents herein and Kota Narayanan, the appell ant
herein, were real brothers being the sons of one Kota
Rangaswam Chettiar. Together with their cousin Subramanyam
Chettiar, the son of Kota Kuppuswani Chettiar, the brother
of Kota Rangaswani Chettiar, they forned a joint famly
whi ch was a trading one. Prior to 1927, Subranmanyam Chetti ar
was the manager and karta of the famly. After 1927 Kota
Venkat achal a Pathy took over the managenent of the famly
and its properties. By registered deed dated May 29, 1929
(Exh. A-1) a partition of joint famly properties was
ef fected between Subramanyam Chettiar on the one hand and
Kot a Venkatachal a Pathy and his brother, Kota Narayanan, who
was then a minor, on the other, each branch taking a half
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share. As karta of the joint famly. Subramanyam Chetti ar
had, before November 20, 1927 incurred debts to the tune of
Rs. 9,506/- fromseveral creditors. Five items of joint
famly properties detailed in Schedule D1 to the deed of
partition were earmarked for the discharge of the aforesaid
debts and were given over to Kota Venkatachal a Pat hy who was
made responsi ble for the discharge of the debts. These debts
were di scharged by Kota Venkatachal a Pat hy before March 26,
1934. On Septenber 7, 1956, Kota Venkatachal a Pat hy brought
a suit, being No. O S. 87 of 1956, in the Court of the
Subordi nate Judge of Vellore, North Arcot, for partition and
separate possession of 3/4th of the properties set out in
Schedule "A to the plaint, 1/2 of the properties set out in
Schedule A-1 to the plaint and whole of the properties set
out in Schedule "B tothe plaint. One of the itens nanely,
item No. 1 of Schedule

639

"B’ to the plaint which consists of four shops is what
remai ns undi sposed” out of the properties nentioned in
Schedule "D-1' to the deed of partition which were set apart
for the purpose of discharging the aforesaid debts incurred
by Subramanyam Chetti ar before 1927.

The case as set  out by Kota Venkatachala Pathy in his
plaint was that the properties set out in Schedule 'B-1'" to
the deed of partitionwere given over to himabsolutely for
the di scharge of the aforesaid debts set out in Schedule 'D
to the deed of partition and it was provided in the said
deed that either he' would discharge the debts nentioned in
the deed or undertake to pay the same hinself within a nonth
fromthe registration of the docunment and obtain and hand
over to Subramanyam Chettiar receipts from the «creditors
specifically mentioned there that Subramanyam Chettiar was
not liable for paynment of the aforesaid debts and that if
the aforesaid conditions were not satisfied by himi.e. by
Kot a Venkatachala Pathy and —any | oss was occasioned to the
fornmer, the latter would be liable for those |osses. The
case of Kota Venkatachala Pathy further was that since he
had di scharged the debts detailed in Schedule 'D to the
deed of partition, he was entitled to the exclusive
possession of itemMNo. 1 of Schedule 'B to the plaint as
his self acquired property by virtue of the terns of deed of
partition and also to the rest of the properties detailed in
the said Schedule 'B" as he had purchased the sane with his
own funds. Kota Venkatachal a Pathy based his claimof 3/4th
share in properties detailed in Schedule "A to the plaint
on the ground that he was entitled to 1/4th by birth as a
coparcener and the rest of the half share allotted to
Subramanyam Chettiar as he had purchased the sanme from
auction purchasers. The relief for accounts was based by
Kot a Venkat achal a Pathy on the ground that there was an ora
division in status in 1938 and it was the appell ant who was
managi ng the properties either as a co-owner or as an agent
since then.

The appel |l ant resisted the claimof extra share nade by
Kot a Venkatachala Pathy and contended that the |atter was
entitled only to half share in all the suit properties.
According to the appellant, the famly debts set out in
Schedule 'D to the aforesaid deed of partition was
di scharged by Kota Venkatachala Pathy not only by the sale
of the properties set out in Schedule 'D-1' to the deed of
partition but also by substantially utilising other joint
famly properties available for division. It was also
contended by the appellant that since Kota Venkatachal a
Pathy acted as Karta of his branch, the aforesai d deed of
partition should be construed as neaning that any item
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sal vaged or saved after the discharge of the aforesaid
famly debts would be ancestral property and not exclusive
property of the plaintiff. As regards the properties other
than item No. 1 of Exhibit 'B  of the plaint, it was
contended by the appellant that they were also to be shared
hal f and half between himand Kota Venkatachala Pathy as
they were purchased fromthe joint famly funds. Wth regard
tothe relief for rendition of accounts, the appellant
contended that he becane the Karta of the joint famly in
1947 and Kota Venkatachala Pathy was not entitled to the
relief of rendition of account till the date of the suit
when al one there was a division of status and not in 1938 as
cl ai med by Kota Venkat achal a Pat hy.

640

On a considerationof the evidence adduced in the case,
the Trial Court by -its judgnent and decree dated Septenber
12, 1960, held that there was no division in status till the
date of the suit. Wth regard to item No. 1 of Schedule 'B
to the plaint, the Trial Court held that the total amount of
debts paid “was Rs. 15,669-6-2 and out of D1 Schedule
properties of ~the estinmated value of Rs. 9,506/- only Rs.
2,575/- were realized from the sale of four itens thereof
and the bal ance of the debts were di scharged fromout of the
joint famly assets like jewels, outstandings realized and
ot her inmovabl e properties allotted to Rangaswany Chettiar’s
branch in 1929 partition and that the conversion of such
joint famly assets was made by Kota Venkatachal a Pathy who
was nanagi ng the ‘famly till ~1957. The  Trial Court
accordingly held that the properties nanely 'item No. 1 of
Schedule "B to the plaint should be deened to have been
sal vaged by detrinment to the paternal estate. The Tria
Court also found that as the defendant-appellant herein was
a mnor at the time of 1929 partition and Kota Venkatachal a
Pathy, the original plaintiff had acted as his guardian, the
latter nmust be deened to have acted for the forner also when
he undertook to discharge the debts and that as between the
original plaintiff and defendant to whomthe properties were
jointly allotted under Exhibit A1, there was a position of
inplied trust in respect of properties set out in Schedul e
A and 'B to the plaint. The Trial Court also upheld the
appel lant’s plea of blending of all the properties by Kota
Venkat achal a Pat hy. The Tri al Court —also found that
properties covered by sale deeds Exhibit B-1 and Exhibit B-4
which originally forned part of the half share allotted to
Subramanyam Chetti ar though purchased by the origina
plaintiff in his owm name were joint fam |y properties and
as such were liable to partition in equal shares. The Tria
Court negatived the claim of Kota Venkatachala Pathy for a
share in excess of one half in the aforesaid properties and
held that he was entitled to only one half of all the suit
properties. The Trial Court also decreed that the appellant
shall render true and proper accounts in respect of the
i ncome and expenses regarding half share of the respondents
in the properties mentioned in Schedule A A-1 and to the
plaint from 1947 onwards but did not give directions as to
the assets and funds of capital nature withdrawn by Kota
Venkat achal a Pathy fromout of the joint famly utilised for
hi s own separate and i ndependent busi ness.

Aggrieved by this judgment, Kota Venkatachala Pathy,
the original plaintiff, whose |l egal representatives are the
respondents herein, preferred an appeal to the Hi gh Court of
Judi cature of Madras. By its judgnent dated Decenber 8,
1966, the Hi gh Court allowed the appeal in part, set aside
the judgnent and decree of the Trial Court and decreed the
suit brought by the original plaintiff with regard to item




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

No. 1 of Schedule to the plaint holding that the properties
nentioned in Schedule D1 to the partition deed were
conveyed absolutely to the original plaintiff inlieu of his
undertaking to be liable to discharge the entire debts
mentioned in Schedule 'D to the partition deed whether the
properties were sufficient or insufficient to discharge the
same and if there was any surplus out of the properties he
was to have the sane absolutely, but if the properties were
not sufficient, he was to dis-

641
charge the debts on his own responsibility w thout nmaking
Subramanyam Chettiar |liable for the same; that though a

portion of the debts were discharged out of the joint famly
funds that only cast on the legal representatives of the
original plaintiff a liability to account to the appell ant
for such drawings as the original plaintiff night have nmade
and what ever anount was found to be so drawn woul d have to
be debited against his i.e. the original plaintiff, after
giving himcredit for whatever anount he m ght have put into
the common fund.~ The H gh  Court  further held that in
determ ning the net drawals by the original plaintiff from
the joint famly funds,” credit would be given to himfor
drawi ngs made by the appellant by way of receipts of rents
fromitem No. 1 of Schedule "B to the plaint; that the

original plaintiff/ was not liable to account for the joint
famly properties as there was no proof of nismanagenent,
m shandl i ng or i nproper application of ~ joint famly

properties or funds and that the defendant was also not
liable to account. ‘to the woriginal plaintiff for the
management of the properties of which he was in charge. The
Hi gh Court affirmed the judgment of the Trial  Court in
regard to the properties covered by Exhibits B-1 and B-4
hol ding that these were acquired with the comon funds of
the original plaintiff and the -appellant which '@he was
managi ng. Dissatisfied wth this judgnent and decree, the
def endant has come up in appeal to this Court.

The Ilearned counsel for  the appellant has, while
supporting the appeal, strenuously urged that the properties
mentioned in Schedule D-1 to the deed of partition (Exh. A
1) were not intended by the parties thereto to be given to
Kot a Venkatachala Pathy as his separate properties but were
given to him only for a specific purpose viz. for
di scharging the famly debts; that the ancestral properties
could not be converted into separate properties by neans of
an arrangenent arrived at between Subramanyam Chettiar and
Kot a Venkatachala Pathy; that the character of a property
has to be decided after considering whether it is saved as a
result of detriment to the paternal estate and as in the
instant case, property nmentioned at item No. 1 of Schedul e
D1 to the deed of partition was saved by using the/ joint
famly assets, the said property could not but be regarded
as the ancestral property of the parties which was subject
to partition. He has further urged that in any event D1
Schedul e properties lost the char act er of separate
properties as they were blended by Kota Venkatachal a Pat hy
with the joint family properties. He has lastly urged that
the directions given by the Hgh Court wth regard to
accounting cannot be sustained as they are neither clear nor
justified.

The principal question for determnation in this case
is whether the properties nentioned in D1 Schedule to the
deed of partition were separate properties of Kota
Venkat achal a Pathy or retained the character of ancestra
properties. The answer to this question depends |argely on
the construction of the deed of partition (Exh. A-1),
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materi al portion whereof is reproduced below for facility of
reference: -
"Venkat achal a Pathy the individual No. 2 shal

di scharge the debts described in 'D Schedule, the
debts payabl e to outsiders by Subramanyam Chetti
amongst us for the

642
amount borrowed for conducting the famly business
prior to 20-11-27 and individual No. 2 for discharging
the | oans, shall enjoy absolutely the properties
mentioned in Schedule D-1. Venkatachal apathi Chetti,
the individual No. 2 shall either discharge the debts
within a nmonth from the date of registration of this
docunent and obtain receipt for the creditors stating
that Subramanyam Chetti is not liable to the aforesaid
| oans and shall give those receipts to Subranmanyam

Chetti. If it is ~not done so and thereby any loss is
caused to Subramanyam . Chetti by creditors,
Venkat achal apathi Chetti _shall be liable for those

| osses. The ~af oresai d Venkat achal apathi Chetti hinself
shal'l._get— possessionof D1 Schedule properties given
to him inlieu of  discharging the aforesaid debts
whet her those properties are adjusted to the aforesaid
debts, or whether there remain any balance or any
deficit".

The salient features of the deed  as extracted above
are: (1) sole responsibility for discharge of the debts
detailed in Schedule D-1 to the deed of partition which were
payable to the outsiders was placed on Kota Venkatachal a
Pathy. (2) The liability cast on Kota Venkatachal a Pathy for
the discharge of the debts was not to the extent of the
properties detailed in Schedule D1 to the deed of partition
but was irrespective of the sufficiency or otherw se of the
properties and any deficit or surplus “was to be met or
enjoyed by him exclusively. (3) The debts were to be
di scharged by Kota Venkatachala Pathy within a nonth of the
registration of the deed and he /was required to have it in
witing from the creditors that Subramanyam Chetti'ar was no
longer liable for the debts. (4) In case, there 'was a
default on the part of Kota Venkatachala Pathy to discharge
the debts as undertaken by him and any | oss was caused to
Subramanyam Chettiar, to the former was to indemify the
latter. (5) Exclusive dom nion, control and enjoynent of the
properties nmentioned in Schedule D1 was vested in Kota
Venkat achal a Pat hy in consideration of- the obligation
undertaken by himto discharge the debts.

The aforesaid salient features |eave no manner for
doubt that the properties nentioned in D1 Schedule to the
deed of partition were given to Kota Venkatachala Pathy in
lieu of the personal undertaking given by himto discharge
the aforesaid debts. In other words, the conveyance of the
properties to Kota Venkatachala Pathy was in the nature of
remuneration for the services to be rendered by him It wll
be useful in this connection to refer to the decision of
this Court in Raj Kumar Singh Kukam Chandji v. Conmi ssioner
of I ncone-tax, Madhya Pradesh where on the question whet her
the managi ng director’s remuneration received by the
assessee was assessable in his individual hands or in the
hands of the assessee’s Hi ndu undivided famly, this Court
expressed the viewthat the rermunerati on was assessabl e as
the assessee’s individual income and not as the inconme of
his Hi ndu undivided famly. W are, therefore, of the
643
view that Schedule D-1 properties were given absolutely to
Kot a Venkat achal a Pathy as his separate properties.
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Let us now see as to whether the aforesaid arrangenent
entered between the nenbers of the H ndu undivided famly
wher eby properties nentioned in Schedule D1 to the deed of
partition were made over to Kota Venkatachala Pathy was
valid according to Hindu Law. A reference to page 426 of
Mayne’'s Treatise on Hi ndu Law and Usage (11th Edition) nakes
it clear that while dividing the famly estate, it is
necessary for the joint famly to take account of both the
assets and the debts for which the wundivided estate is
liable and to make provision for discharge of the debts. It
is also well settled by the decisions of this Court in Sahu
Madho Das v. Pandit, Mkand Ram Maturi Pullaian v. Mturi
Nar asi tham and S. Shanmugam Pillai & Os. v. K Shannmugam
Pillai Ors. that if fanmily arrangenents which are governed
by a special equity peculiar to thenselves or entered into
bonafide to maintain peace or bring about harnobny in the
famly and the terns thereof are fair taking into
consi deration the circunstances of the case, every effort
nust be nmade by the Court to recognise and sustain it.
Exam ning the nmatter in the light  of these principles, we
find that by the aforesaid arrangenent both Subramanyam
Chettiar and the defendant-appellant were absolved of the
responsibility to discharge the famly debts and liability
was cast on Kota Venkatachala Pathy alone to discharge the
sanme irrespective of the fact whether the properties
nentioned in Schedule DD1 to Exhibit A-1 ultinmately turned
out to be sufficient or insufficient to neet the burden
Thus the arrangenent being bonafideand its  terns being
fair, we cannot but hold that it was valid and the
properties detailed in Schedule D-1 to the deed of partition
becanme separate properties of Kota Venkatachala Pathy from
the date of the execution of the deed of partition and are
not liable to partition

This takes wus to the question as to whether there was,
as contended by the appellant, ~any blending of the
properties nmentioned in Schedule D1 to the deed of
partition with the rest of the (properties of the joint
famly consisting of Kota Venkatachala Pathy  and the
appellant. It is true that property separate or self-
acquired of a nmenber of a joint. Hndu famly may be
impressed with the character of joint famly property if it
is voluntarily thrown by the owner into the comon stock
with intention of abandoning his separate claimtherein but
the question whether a coparcener has done so or not is
entirely a question of fact to be decided in the light of
all the circunstances of the case. It nust be established
that there was a clear intention on the part of the
coparcener to waive his separate rights such an intention
cannot be inferred nerely fromthe physical mxing of the
property with his joint famly or fromthe fact that other
nenbers of the fanmily are allowed to use the  property
jointly with himself or that the income of the separate
property is utilised out of generosity or kindness to
support persons whomthe holder is not bound to support or
fromthe failure to nmaintain separate accounts for an
644
act of generosity or kindness cannot ordinarily be regarded
as an admission of a legal obligation. (See Lakkiredd
Chi nna Venkata Reddi & Ors. v. Lakkireddi Lakshmama and G
Narayana Ramv. G Chamaraju & O's..

In the instant case we are wunable to find that there
was any intention on the part of Kota Venkatachal a Pathy of
abandoni ng his separate rights over the properties set out
in Schedule D-1 to the deed of partition. The nmere fact that
these properties were not separately entered by Kota
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Venkat achal a Pathy in the account books or that no separate
account of the earning fromthese properties was maintained
by him cannot rob the properties of their character of self
acquired properties. W are accordingly of the view that
there was no bl ending of the properties by Kota Venkatachal a
Pat hy as contended by the appell ant.

The nere fact that sone amount out of the joint famly
funds was used for discharge of the debts nentioned in
Schedul e to the deed of partition is also of no consequence.
I f any anobunt out of the joint famly funds was used for the
di scharge of the outstandings payable to the outside
debtors, the legal representatives of Kota Venkatachal a
Pat hy woul d, as pointed out by the H gh Court be liable for
t hem

There is also no substance in the last contention
advanced on behalf of the appellant. The legal position is
wel | settled t hat i'n t he absence of pr oof of
m sappropriation or fraudul ent or inproper conversion by the
manager of ajoint-famly a coparcener seeking partition is
not entitled to call upon the manager to account for his
past dealing wth the famly property. The coparcener is
entitled only to an account of the joint famly property as
it exists on the date he demands partition. In the instant
case there bei ng no evi dence to establ i sh any
m sappropriation or fraudulent conversion of the joint
fam |y property by Kota Venkatachal a Pathy during the period
he acted as karta of the famly, we are unable to interfere
with the direction issued by the Hgh Court which is just
and proper.

For the foregoing reasons, the appeal  fails and is
hereby dism ssed but in the circunstances of ‘the case
wi t hout any order as to costs.

V.P.S. Appeal dism ssed.
645




