http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 6
PETI TI ONER
STATE OF MAHARASHTRA
Vs.
RESPONDENT:

CAPTAI N BUDDHI KOTA SUBHA RAO
DATE OF JUDGVENT29/ 09/ 1989

BENCH:
AHVADI, A M (J)
BENCH

AHVADI, A M (J)
SAIKIA, K N (J)

Cl TATI ON:
1989 AI'R 2292 1989 SCR Supl. (1) 315
1989 SCC Supl. (2) 605 JT 1989 (4) 1

1989 SCALE  (2) 707

ACT:

Constitution of /1 ndia, 1950: Article 136--Court does not
interfere with order granting bail--Court wll interfere
when judicial discipline is scarified at the alter of judi-
cial discretion.

HEADNOTE:

The respondent, a retired Naval Oficer, was apprehended
at the Bonbay International Airport when he was about to
take a flight to New York. On search of his |luggage | certain
highly sensitive docunents were found, and he was arrested
for breach of the provisions of the Oficial Secrets Act,
1923 and the Atom c Energy Act, 1962.

The respondent filed a nunber of applications for / being
rel eased on bail inter alia on nedical grounds. This  batch
of applications were rejected by Puranik, J. The attention
of Puranik, J. was, however, not drawn to the pendency of
one more such application, in which the respondent  had
prayed for grant of bail to facilitate yogi c exercises under
expert guidance at his residence. The respondent had sought
precisely the same relief in an earlier application which
had been rejected by Puranik, J. Two days after the rejec-
tion of the group of bail applications by Puranik, J., the
pendi ng application was disposed of by Suresh J., who di-
rected that the respondent be enlarged on bail, on certain
condi tions which ambunted to virtual house arrest.

Before this Court the appellant-State has assailed the
propriety of the order granting bail passed by Suresh, J.
just two days after Puranik, J. had rejected the batch of
bail applications. On the other hand, it was contended on
behal f of the respondent that this Court should refrain from
exercising jurisdiction wunder Article 136 to cancel bai
granted by the H gh Court.

Al'lowi ng the appeal, this Court,

HELD: (1) It is true that ordinarily this Court does not
interfere wth an order granting bail, but in the facts of
this case the Court feels that judicial discipline will be
sacrificed at the alter of judicial discretionif the Court
refused to exercise its jurisdiction under Article 136 of
the Constitution. [322(
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(2) Wien the batch of bail applications were put up
before Puranik, J., his attention was not drawn to the
pendency of one nore such application. Even if the said
application was filed after the hearing started before
Purani k, J., the |earned Judge could have been told about
its pendency before he rendered his decision. This conduct
of the respondent has given rise to the argunent that the
respondent desired to keep the question regarding his en-
| argenent on bail alive, [320B-(C

(3) What is inportant to realise is that in the hai
application before Suresh, J. the respondent made an identi -
cal request made earlier in an application placed before
Purani k, J. Once that application was rejected there was no
guestion of granting a simlar prayer. That is wvirtually
overuling the earlier decision without there being a change
in the fact-situation, which would mean a substantial change
having a direct ~inpact on the earlier decision and not
merely ~cosmetic” changes which are of little or no conse-
qguence. [321DE]

(4)  Judicial discipline, propriety and conity denmanded
that the impugned order should not have been passed revers-
ing all earlier orders including the one rendered by Pura-
nik, J., only a couple of days before, in the absence of any
substantial change in the fact situation. [321F]

(5) In such a/situation the proper course is to direct
that the matter be placed before the sane | earned Judge who
di sposed of the earlier applications. Such-a practice or
convention woul d prevent an inpression being created that a
litigant is avoiding or selecting a court to secure an order
of his Iiking.

Shahzad Hasan Khan v. [|shtiaq Hasan Khan, [1987] 2 SCC
684, referred to.

JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
603 of 1989.

From the Judgnent and Order dated 8.6.1989 of the
Bonbay Hi gh Court in Crl. Application No. 995 of 1989.
B .R Handa and A.M Khanwi | kar for the Appellant.

Ram Jethmal ani, P.K. Dey, Ms. Rani Jethmalani (N P.)
and D.M Nargol kar for the Respondents.
The Judgrment of the Court was delivered by
317

ABMADI, J. Special |eave granted. Heard counsel on both

sides. The facts leading to this appeal are as under

On May 30, 1988, the respondent, a retired Naval Oficer
of the rank of Captain was apprehended at the Bonbay Inter-
national Airport (Sahar Airport) when he was about to take
the Air-India Flight fromBonbay to New York. On search of
his 1luggage certain highly sensitive docunents marked se-
cret/confidential were found. A conplaint was | odged agai nst
himfor the breach of the provisions of the Oficial Secrets
Act, 1923 and the Atom c Energy Act, 1962. Soon after -his
arrest he filed an application dated 22nd Septenber, 1988
for bail. That application was rejected by the H gh Court on
29th Septenber, 1988. Thereafter, he filed a wit petition
challenging the validity of Sections 3 and 5 of the Oficia
Secrets Act, 1923 but that wit petition was dismssed by a
Division Bench of the Bonbay H gh Court on 8th Decenber,
1988. In the neantine, he had preferred an application dated
21st  Novenber, 1988 for transfer of his case to another
| earned Judge and for grant of bail. Wile granting the
prayer for transfer the Division Bench refused to enlarge
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the respondent on bail by its order dated 19th Decenber,
1988. Soon thereafter on 18th January, 1989, the respondent
filed the third application for bail which too was rejected
by Suresh, J. Having thus failed to secure enlargenent on
bail the respondent approached the | earned Sessions Judge,
Bonbay for a direction to the jail authorities that he be
produced before the Head of the Orthopaedic Departnent of
J .J. Hospital as he had sone spinal pain. The respondent
al so noved a separate application for being admtted to the
Naval Hospital. The | earned Sessions Judge acceded to his
request and got hi m exam ned by Dr. Dongaonkar who submtted
his report on 3rd February, 1989. On 10th February 1989, the
respondent noved anot her application conplaining of viola-
tion of Court’s order and for enlargenent on bail. This was
followed by yet another application for bail dated 16th
February, 1989 and in the alternative for a direction to
admit him to a suitable hospital where he my be served
nmeal s cooked at - his home. On the said application certain
directions were given and the respondent was shifted to the
general = ward of G T. Hospital, Bonbay. The Trial Court
flaned charges against the respondent on 27th February,
1989. On 24th April, 1989, the respondent filed yet another
application for grant of bail on medical grounds and in the
alternative for being admtted to a hospital or any other
pl ace where he can conveniently receive instructions in
yogi ¢ exercises. Al his pending applications nade for bai
etc. were rejected by Puranik, J. by acommon order dated
6th June, 1989, except Criminal Application No. 995 of 1989
preferred in April, 1989
318
for enlargenent on bail on nedical grounds. Possibly the
fact that he had referred this application was not ' brought
to the notice of Puranik, J. Two days after the rejection of
the group of bail applications by Puranik, J., application
No. 995 of 1989 was di sposed of by Suresh, J., who directed
that he be enlarged on bail for a period of two nonths on
his furnishing security in the sumof Rs. 10,000 with one
surety on the terns and conditions catal ogued at (a) to (Q)
of the order. The |earned Judge felt that by permtting him
to be Kkept in virtual house arrest the State's grievance
that he neets visitors including nmediamen and gives inter-
views at the GT. Hospital open ward will not  survive.  He
was al so of the view that having regard to his spinal disor-
der it was necessary that he had proper facilities for yogic
exerci ses under expert guidance. It is this order of the
| earned Judge that is assailed before us by the State of
Mahar asht ra
VWen this matter came up for admission before Shetty,
J., during vacation, the | earned Judge, after taking note of
the fact that respondent was suffering from disc-prol apse
for which he was treated by Dr. Dongaonkar and had shown
consi derabl e i nprovement and after eval uating the opinion of
Dr. Khadil kar who had certified that the respondent was fit
to attend court, observed as under
"Having regard to the nature of the offences
charged, the sickness or disability conplai ned
of, the nature of the treatnment required, the
certificates given by the Doctors, | amof the
opinion that the bail order made by the High
Court appears to be a bit out of the
ordinary."
The | earned vacation Judge then directed notice to issue and
stayed the operation of the H gh Court’s Judgnent of 8th
June, 1989. Wil e doing so, he observed that the respondent
shoul d be given necessary treatnent of Yogic exercises in
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the Jail. Therefore, since the passing of this order on 15th
June, 1989, the operation of the Hi gh Court’s order enlarg-
ing the respondent on bail and placing himin virtual house
arrest on the ternms and conditions set out in the court’s
order, is stayed.

The |earned counsel for the State of Maharashtra con-
tended that the | earned Judge in the H gh Court while pass-
ing the inpugned order of 8th June, 1989 ought to have
realised that only two days before his coll eague Puranik, J.
had rejected all the pending bail applications (except
Crimnal Application No. 995/89) preferred at intervals by
the respondent. In Crimnal Application No. 375/89 one of
the prayers

319

nmade in paragraph 7(e) was as under
"That the applicant may, pending his illness
be ordered and directed to be placed under
house arrest and/or be released on bail on

such terms and conditions as may be

Purani k, J. considered this request of the respondent in
par agraph-24 of his order of 6th June, 1989 and rejected the
sane. Despite the rejection of the said application No. 375
of 1989 along with a group of applications seeking enlarge-
ment on bail and other directions, Suresh, J. granted al nost
the sanme request only two days |later while disposing of the
application No. 995/89. That is what Shetty, J. described as
"a bit out of the ordinary’ when the matter came up for
hearing before this Court on 4th August, 1989 a conmunica-
tion received fromthe respondent requesting that he be
brought to Del hi by plane to enable himto argue the nmatter
in person was placed before the Court. This Court while
rejecting his request for being brought by plane from Bonbay
to Del hi observed that he may i nformthe Court if he desired
legal aid. At the next hearing instead of informing the
Court whether he desired |egal aid, he repeated his request
for personal appearance through his-son which was rejected.
However, the Suprene Court Legal Aid Conmittee was requested
to appoint an Advocate to appear and argue the case on his
behal f. The matter was listed for hearing on 8th  Septenber
1989.

VWen the matter was called on for hearing, M. Jethnala-

ni, |earned counsel for the respondent made a fervent plea
that having regard to the age and the condition of the
respondent, this Court should recall its wearlier order

staying the operation of the inpugned order ~and should
refuse to exercise its jurisdiction under Article 136 of the
Constitution of India. The subm ssion of M. Jethmal ani was
that ordinarily bail should be granted to under trials and
this Court should refrain fromexercising jurisdiction under
Article 136 to cancel bail granted by the High Court. He
nmade an endeavour to satisfy us that even on nmerits-this was
a fit case for grant of bail notw thstanding the fact. that
several bail applications, nade by the respondent one ‘after
another. were .rejected by the H gh Court. W cannot accede
to the subm ssions of M. Jethmal ani.

It is evident fromthe facts stated above that after the
respondent’s successive applications for bail were spurned,
he requested for being adnitted to the hospital on nedica
grounds, that is, on the
320
ground that he was suffering fromspinal disorder. He was
first admtted to the J.J. Hospital and was later shifted to
G T. Hospital open ward on his request. After inprovenment to
the extent of 70% and above was reported by Dr. Dongaonkar
who treated himand on Dr. Khadil kar declaring him fit to
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attend the court, he contended that he had consulted a yoga
instructor who advised hima course in yogic exercises to
get rid of his spinal disorder. In the nmeantinme he had filed
a nunber of applications for being released on bail. This
batch of applications were put up before Puranik, J. for
di sposal. The attention of Puranik, J. was not drawmn to the
pendency of one such application No. 995/89 till he di sposed
of the batch of such bail applications on 6th June 1989.
Even if the said application was filed after the hearing
started before Puranik, J., the |earned Judge could have
been tol d about its pendency before he rendered his decision
on 6th June, 1989. This conduct of the respondent has given
rise to the argunment that the respondent desired to keep the
guestion regarding his enlargenent on bail alive. W have
pointed out that in one of the applications No. 375/89 he
had sought precisely the sanme relief which came to be grant-
ed by the inmpugned order. The question then is whether there
was justification for releasing the respondent on bail to
facilitate yogic _exercises under expert guidance at his
resi dence, —al beit wunder conditions of surveillance, even
though Puranik, J. had rejected a nore or less simlar
prayer only two days before? Should this Court refuse to
exercise jurisdictionunder Article 136 of the Constitution
even if it is satisfiedthat the jurisdiction was wongly
exerci sed?

Li berty occupies a place of pride in our socio-politica
order. And who knew the value of liberty -nmore than the
rounding fathers ‘of our Constitution whose liberty was
curtailed tine and agai n under Draconi an | aws by the col oni -
al rulers. That is why they provided in Article 21 of the
Constitution that no person shall be deprived of his person-
al liberty except according to procedure established by |aw.
It follows therefore that the personal liberty of an indi-
vidual can be curbed by procedure established by law. The
Code of Crimnal Procedure, 1973, is one such procedura
aw. That law permts curtailment of liberty of anti-socia
and anti-national elenents. Article 22 casts certain obliga-
tions on the authorities in the event of arrest of ‘an /indi-
vi dual accused of the conmission of a crinme against society
or the Nation. In cases of under trials charged wth the
conmi ssion of an offence or offences the court is  generally
called wupon to decide whether to release himon bail or to
conmmit himto jail. This decision has "to be made, nmainly in
non-bail able cases, having regard to the nature of the
crinme, the circunmstances in which it was conmtted, the
321
background of the accused, the possibility of his junping
bail, the inpact that his rel ease may nmake on the prosecu-
tion witnesses, its inpact on society and the possibility of
retribution, etc. In the present case the successive bai
applications preferred by the respondent were rejected on
nerits having regard to the gravity of the offence alleged
to have conmitted. One such application No. 36 of 1989 was
rejected by Suresh, J. hinself. Undeterred the respondent
went on preferring successive applications for bail. Al
such pending bail applications were rejected by Puranik, J.
by a comon order on 6th June, 1989. Unfortunately, Puranik
J. was not aware of the pendency of yet another bail appli-
cation No. 995/89 otherw se he woul d have disposed it of by
the very sane conmon Order. Before the ink was dry on Pura-

nik, J. 's order, it was upturned by the inpugned order. It
is not as if the court passing the inpugned order was not
aware of the decision of Puranik, J., in fact there is a

reference to the sane in the inpugned order. Could this be
done in the absence of new facts and changed circunstances?
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What is inportant to realise is that in Crimnal Application
No. 375 of 1989, the respondent had nmde an indentica
request as is obvious fromone of the prayers (extracted
earlier) made therein. Once that application was rejected
there was no question of granting a simlar prayer. That is
virtually overruling the earlier decision wthout there
being a change in the fact-situation. And, when we speak of
change, we nmean a substantial one which has a direct inpact
on the wearlier decision and not nerely cosnetic changes
which are of [little or no consequence. Between the two
orders there was a gap of only two days and it is nobody’s
case that during these two days drastic changes had taken
pl ace necessitating the rel ease of the respondent on bail
Judicial discipline, propriety and comity denmanded that the
i mpugned order should not have been passed reversing al
earlier orders including the one rendered by Puranik, J.
only a couple of days before, in the absence of any substan-
tial change in the fact-situation. In such cases it is
necessary to-act with restraint and circunspection so that
the process of the Court is not abused by a litigant and an
i mpressi on _does not gain ground that the litigant has either
successfully avoi ded one Judge or sel ected another to secure
an order which had hitherto eluded him In such a situation
the proper course, we think, is to direct that the matter be
pl aced before the same |earned Judge who di sposed of the
earlier applications. Such a practice or convention would
prevent abuse of the process of court inasmuch as it wll
prevent an inpression being created that a litigant is
avoiding or selecting a court to secure an order to his
i king. Such a practice would also discourage the filing of
successive bail applications w thout change  of circum
stances. Such a practice if adopted would be  condusive to
judicial discipline and would al so
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save the Court’s time as a Judge familiar with the facts
woul d be able to dispose of the subsequent application wth
despatch. It will also result in'consistency. In this view
that we take we are fortified by the observations  of this
Court in paragraph 5 of the judgnent in Shahzad Hasan Khan
v. |Ishtiag Hasan Khan, [1987] 2 SCC 684. For the above
reasons we are of the view that there was no justification
for passing the inmpugned order in the absence of a substan-
tial change in the fact situation. That is what pronpted
Shetty, J. to describe the inpugned order as 'a bit out ~ of
the ordinary’. Judicial restraint demands that we say no
nor e.

It is true that ordinarily this Court does not interfere
with an order granting bail but in the facts of this case we
feel judicial discipline will be sacrificed at the altar of
judicial discretionif we refuse to exercise our jurisdic-
tion under Article 136 of the Constitution

In the result we allow this appeal and set aside the
i mpugned order dated 8th June, 1989 granting bail to the
respondent - accused.

R S. S Appea
al | oned.
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