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The order of the Settlenent Commi ssion dated Cctober
15, 1980 has given rise to these appeals. Kul deep Industria
Corporation had filed an application under Section 245-C of
the Incone Tax Act in respect of three assessnment vyears
1977-78, 1978-79 and 1979-80. The Settlenent Conm ssion
refused to adnit the case relating to assessnent year 1977-
78 for settlenent, against which the assessee has filed
Cvil Appeals 233-35 of 1982 (Civil~ Appeals 236-237 of
1982). The Settlenent Commi ssion has, however, admitted the
case relating to the other two assessnent years for
settlenent, against which the Revenue has preferred G vi
Appeal s 238-239 of 1982.

During the previous years relevant to the said three

assessment years, t he assessee recei ved subst ant i al
guantities of stainless steel sheets fromMMT.C claimng
to be a manufacturer of sterilizers. It filed returns for

the said three assessnment years disclosing |osses in a sum
of Rs.1,31,143/- (for A'Y. 1977-78), Rs.39,939/- (for
A Y. 1978-79) and a profit Rs.7,340/- (for the A Y. 1979-80).
Certain inquiries were nmade by the Incone Tax Officer in the
Mont h of Decenber 1979. She al so i npounded the account books
of the assessee. On February 13, 1980 the Incone Tax O ficer
visited the prem ses of the appellant where the assessee was
said to be carrying on the manufacturing activity. “She found
no such activity being carried on there. On February 14,
1980 the Income Tax Oficer issued a notice proposing
addition of three itens of incone. At this stage i.e., on
February 29, 1980, the assessee filed an application before
the Settlenment Commi ssion seeking settlenent of his case
relating to all the said three assessnment years. By its
letter dated March 1, 1980 the assessee informed the incone
Tax Officer that it has filed an application before the
Settlement Commi ssion in respect of the said three
assessment years and, on that basis, called upon the Incone
Tax O ficer to stop all further proceedings. To this letter,
the assessee enclosed a photocopy of the acknow edgenent
fromthe office of the Settlenment Conmission. By her letter
dated March 3, 1980, the Inconme Tax Oficer requested the
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assessee to furnish copies of the application filed by it
bef ore the Commi ssion. The assessee declined to do so on the
ground that his application was a secret docunment. The
I ncome Tax Oficer refused to stay t he assessment
proceedi ngs and called upon the assessee to submt his
replies/explanation to the notices already issued by her

The Income Tax Officer once again requested for copies of
the application filed by the assessee before the Conmi ssion

The assessee conplained to the Comi ssion about the refusa

of the Incone Tax Officer to stay the assessment proceeding
but at the same tinme refused to furnish copies of its
application to the Income Tax Officer. By letter dated March
11/12, 1980, the Inconme Tax Oficer again requested for the
copi es of the application. She also called upon the assessee
once again to furnish replies to the notices al ready issued.
The assessee still refused.  In these circunstances the
Income Tax O ficer made a draft assessnment order on 19th
March, /1980 and comunicated the same to the assessee, as
required by Section 144-B, which was then in force. This
assessnment order ~pertains to the assessnent year 1977-78
only. Under this order thelncone Tax O ficer deternined the
i ncome of the assessee at Rs.44,40,500/- as against the |oss
of Rs.1,28.691/- returned by the assessee. It was received
by the assessee on 31st March, 1980.

By its letter dated March 14, 1980, the Settlenent
Conmi ssion forwarded ~ a copy of the assessee’'s application
filed under Section 245-C to the Comm ssioner of |ncome Tax
for his objections. This conmunication was received by the
Conmi ssioner on 3rd April, 1980. On 5th June, 1980 the
Comm ssioner filed his objections enclosing therewith a copy
of the draft assessnent order dated March 19, 1980
pertaining to the assessnment year 1977-78. After hearing the
parties, the Comm ssion unaninmusly refused to adnit the
assessee’s application for settlement wth respect. to the
assessnment year 1977-78. So far-as the other two assessment
years are concerned, the mgjority (two out of three members)
admitted the case for settlement while one nenber di'ssented.
The dissenting nmenber was of = the opi nion ‘that the
application for settlenent should be rejected for the other
two assessnent years al so

Inits application under Section 245-C, the assessee
stated the following facts: the assessee, —a partnership
firm is engaged in manufacture and sal e of stainless stee
utensils, sterilizers and other itens in its factory | ocated
at Chandigarh. For the two assessnent years 1977-78 and
1978-79 it had filed returns disclosing loss in _a sum of
Rs. 1, 31,113.06 and Rs. 39,939/- respectively. For t he
assessment year 1979-80 it returned a profit of Rs.7,340/-.
It is holding a quota for the purchase of stainless stee
sheets from M MT.C During the accounting years relevant to
the said three assessnment years, the assessee could not
carry one the manufacturing activity on account of | acute
shortage of funds. Wth a view to ensure that its quota does
not |lapse, it obtained the quota and sold it to various
brokers in Bonbay, Delhi and Madras. The assessee set out
the arrangenent wth those brokers. From these sales, the
assessee said it derived a profit of Rs.1,28,691/- in al
the three assessnent years put together. It offered the said
anmount to tax.

In his objections filed to the assessee’s application
the Conmi ssi oner stated the fol l owi ng facts. The
i nvestigations nade for the assessnent year 1977-78 reveal ed
that the assessee has tried to evade tax on a massive scal e.
It had fabricated its account books to defraud the Revenue
and had filed a return showing a loss of Rs.1,31,113/-. On
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the basis of investigations, the Income Tax Oficer has
proposed an addition of Rs. 45,71,703/- in her draft
assessment order sent to the assessee for objections under
Section 144-B. The story of manufacturing and the sale of
manuf actured products to certain named concerns is al
fictitious. The parties, to whomthe manufactured products
were allegedly sold, denied having nmde such purchases.
Their account books al so did not disclose any such
transactions. The verification of the sales tax record shows
that no trucks carrying stainless steel sheet ever crossed
the sales tax barriers enroute to Chandigarh. The goods
recei pts produced by the assessee did not contain the stanp
of sales tax barriers. 'The spot inspection of the factory
di scl osed that no manufacturing activity was being carried
on there. The books of account for the assessnent years
1978-79 and 1979-80 were not produced inspite of sunmons
i ssued under Section 131. Theinquiries revealed that the
stai nl ess steel ~sheets were never brought to Chandi garh but
were sold at premium at Bonbay, Midras and Delhi. The
various . entries -in the account books which were produced
latter were found to be fictitious. I'ndeed, the assessee was
inthe habit of nanipulating its account-books to defraud
the Revenue. 1In 1974 a search and seizure operation was
conducted in the assessee’s prem ses which disclosed m s-
utilisation of the stainless steel sheets. On the above
facts the Conm ssioner stated that he  strongly objects to
the application under Section 245-C bei ng proceeded with. He
submitted that in wview of the fraud perpetrated by the
assessee having already been established, the assessee’s
application may be rejected.

So far as the assessnent year 1977-78 is concerned, al
the three nmenbers of the Comm ssion unani mously rejected the
application on the follow ng reasoning:

"83. Viewing the facts of this case

agai nst the observations nmade by us

above, it appears to wus that - for

the A'Y. 1977-78, the Departnent

has a very strong case to raise

objection on the ground - that

conceal nent of particul ars of

i ncome or perpetration of fraud by

the applicant has been or is likely

to be established - particularly so

inregard to the perpetration of

fraud. In so far as this year is

concer ned, there is cl ear

fabrication of accounts, t he

bal ances in the account have been

fudged; the sal e vouchers and goods

recei pts have been cooked up, and a

fal se facade is created to m slead

the Department and cover up the

real state of t he assessee’s

busi ness transactions. It strains

our sense of credulity too far to

accept the applicant’s claim that

all this was being done only to

save its skin from sone other

departments and its intentions vis-

a-vis the Revenue were nothing but

honourable. If that be so, how does

the assessee in any case explain

the inflation by Rs.10 |acs of the

carried forward balance in "Kuldip

Par kash I nprest Account”. To our
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m nds, the Departnment has also

succeeded in substance in rebutting

the assessee’s claimof so-called

i naccuracies in the Conmi ssioner’s

report. We do not find any

distortion or m sconcepti on of

facts in the Comm ssioner’s report,

nor can we subscribe to the view

that it involves any colourable

exercise of his powers. |In fact,

the Conmmi ssioner would have failed

in his duty enjoined upon him by

law, if he had not raised objection

for the year 1977-78."

The findings recorded by the Commission are too
el oquent to call for any enphasis. They coul d not have been
expressed in nmore stronger | anguage.

So far as the other two assessnment years (1978-79 and
1979-80) are -concerned, there "was a difference of opinion
bet ween tthe three nenbers. The majority held that the case
with respect to thee two assessnent years stands on a
different footing, inasmuch as no inquiries appear to have
been made by the Inconme Tax O ficer in respect of these two
assessnment years. No bogus sal es have al so been concl usively
established by the Income Tax Oficer by the date of filing
of the application under Section 245-C, said the ngjority,
except the entries regarding sale of ~scrap in the account
books of the assessee. The were of the view that there is no
adequate material on the basis of which it can be said that
the conceal nent of incone has been established or is likely
to be established. The inspection of the factory prem ses by
the Incone Tax Oficer on February 8, 1980 too'is not of
much rel evance, they said, since the inspection is Ilong
after the expiry of the relevant ~ previous years. The non-
production of the account books for ~these years was also
said to be not of nmuch relevance because the departnent
itself has been giving repeated adjournments for their
producti on.

The di ssenting nenber, however, based his  opinion on
the follow ng reasoning. The facts placed before the
Conmi ssion conclusively establish that no manufacturing
activity was being carried on by the assessee during the
rel evant years. The account books for all the three years
were fabricated with a viewto conceal the assessee’s true
activity. It is not even the assessee’s case that it carried
on any manufacturing activity during the previous years
rel evant to assessment years 1978-79 and 1979-80. In the
course of hearing before the Commission it was categorically
admtted by the counsel for the assessee that @ the |osses
clainmed by it in its returns were not true and that no
manuf acturing activity was carried on during the relevant
years. The assessee has also admitted that it has sold the
stainless steel quota at Bonbay, Del hi and Madras and that
it never transported the same to Chandigarh. It 1is also
admtted that the books of account, showing the sale of
manuf act ured goods to various parties are adnmttedly untrue.
The assessee itself has nmade no distinction as between these
three assessnment years. Its case is comon to all the there
assessment years. No distinction is, therefore, pernissible
as between these three assessment years. The facts and
record clearly prove that the assessee refused to produce
its account books for the two subsequent assessnent years
inspite of notices and sumons; they were produced | ater and
were found to be fabricated. The inspection by the |Incone
Tax OFficer on February 8, 1980 disclosed no manufacturing
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activity at the alleged factory prem ses except sone snal
scal e electro-plating work being done there. The dissenting
menber further observed: "I do not see any reason why the
adnmi ssion made on behalf of the applicant that there was no
manufacturing activity carried on and that the |osses
clained as per return are not genuine can be or should be
i gnored. These adm ssions have been nade in the papers filed
along with the application and also in the course of the
hearing before wus........... | also feel that the applicant
shoul d not be allowed to take advantage of his own
del i berate default before the Incone Tax Oficer and he
should not be heard to plead before us that the Incone Tax
O ficer has not exam ned the books or pointed any defects or
deficiencies therein so as. to be able to establish any
conceal nent for these years. The applicant should not be
allowed to take advantage  of his own deliberate default to
find a short-cut to approach the Conmission and to
ci rcumvent the normal processes of law prescribed in the
Income-tax Act." The dissenting nenber enphasised that
nmaki ng a ' di'stinction between assessnent year 1977-78 on one
hand and 1978-79 and 1979-80 on the other would lay the
Commi ssion open to charge of inconsistency, particularly
when it is not even the case of the assessee itself.

Anot her proposition stated in the inpugned order is
that the Conm ssioner cannot refer in his objections to any
material collected after the filing of the application under
Section 245-C and that any material ~ collected after the
filing of such application cannot” be lolled into while
deciding the question whether to admt the application or
not .

M. Harish Salve, learned counsel for the assessee
submitted that this is a case where the assessee has
genui nely repented for his |apses and has nade ‘a clean
breast of all its wong-doing. It has adnmitted that it had
not carried on any manufacturing activity during the
rel evant years, that it had sold the entire stainless stee
guota at Bombay, Del hi and Madras, that the returns filed by
it were untrue, that the books of account nmaintained by it
were untrue and fabricated and that it had disclosed its
true income for the said assessment years before the
Conmi ssion. Indeed the assessee has disclosed nany other
items of income apart fromthe three itens nentioned in the
notice dated February 14, 1980 issued by the Incone Tax
Oficer. M. Salve conplained that the |Incone Tax O ficer
has drawn several facts mentioned in. the  assessee’s
application under Section 245-C and nade themthe basis of
her draft assessment order. This was wholly unfair, said M.
Sal ve. Having regard to the candour with which the assessee
approached the Conmi ssion, the Conm ssion should /have
adnmtted the case relating to assessnent year 1977-78 al so
for settlenment. Counsel further subnmitted that “the very
statements nade and facts stated by the assessee in its
application cannot be made a basis for rejecting it. M. J.
Ramamurt hy, |earned counsel for the Revenue on the other
hand assailed the order of the mmjority insofar as they
admitted the assessee’s case for the two latter assessment
years for settlenent. He submitted that in view of the facts
and circunstances of the case which have been fully and
clearly pointed out by the dissenting nenber on his opinion,
the application of the assessee should have been rejected
outright and shoul d not have been adnmitted for any
assessment year. The distinction made between the three
assessment years, the counsel submitted, is equal |y
unt enabl e.

The scheme of chapter Xl X-A has been set out in the
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earlier decisions of this Court including Conmm ssioner of
I ncome-Tax, (Central;), Calcutta v. B. N Bhattacharjee and
Anot her [1979 (118) I.T.R  461] and Conmm ssioner of |ncome
Tax v. Express Newspapers Linmted [1994 (206) |.T.R 443]
and need not be reiterated here. For the purpose of this
case it is sufficient to notice subsections (1) and (1-A) of
Section 245-D. They read:

"245D. (1) On receipt of an

application under section 254C, the

Settlement Conmission shall cal

for a report fromthe Conmm ssioner

and on the basis of the materia

contained in such report and havi ng

regard to t he nat ure and

circunstances of the case or the

conpl exity of the -investigation

i nvol ved therein, “the Settlenent

Commi ssi on nmay, by order, allowthe

appl ication to~ the proceeded wth

or r'eject the application

Provided that an application shal

not be rejected under this sub-

section unless an opportunity has

been given to the applicant of

bei ng heard.

[ Second proviso omtted by the
Fi nance Act , 1979, w. e f.
1.4.1979.]

[ (1A) Not wi t hst.andi ng anyt hi ng
contained in sub-section (1), an

application shall —not be proceeded
with under that subsection if the
Conmi ssi oner obj ects to the

application being proceeded with on

the ground that concealnment of

particulars of income on the part

of the applicant or perpetration of

fraud by himfor evading any tax or

ot her sum chargeable or inposable

under the Indian Income-tax “Act,

1922 (11 of 1922) or wunder this

Act, has been established or is

likely to be established by any

i ncome-tax authority, in relation

to the case:

Provided that where the Settl enent

Conmission is not satisfied wth

the correctness of the objection

raised by the Conmi ssioner, the

Settlement Commission my, after

gi ving t he Conmmi ssi oner an

opportunity of being heard, by

order, allow the application to be

proceeded w th under sub-section

(1) and send a copy of its order to

the Commi ssioner.]"

The meani ng and purport of these Sections has al so been
dealt with and set out in Express Newspapers. The said
decision rejects the argument that once an application is
filed by an assessee under Section 245-C, no further
i nvestigations or inquiries can be carried on by the Incone
Tax Oficer and that he is obliged to stop all further
proceedings with effect fromthe said date. It has been held
that the Income Tax Oficer is not bound to do so and that
he can continue with the proceedings before him till the
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date of submitting the report by the Conm ssioner under sub-
section (1-A) of Section 245-D - and nay be, even beyond.
The Conmi ssion was, therefore, in error in holding to the
contrary.

The contention of M. Salve that the assessee sent a
copy of his application filed under Section 245-C to the
Income Tax O ficer immediately and that the Incone Tax
Oficer acted wunfairly in drawing upon the facts in said
application to nmake the draft assessnment order (relating to
the assessment year 1977-78) is factually incorrect as
poi nted out hereinabove. The truth is that not only did the
assessee not send a copy of it’s application to the Income
Tax O ficer but it refused to supply copies thereof inspite
of repeated requests by the Incone Tax O ficer. A copy of
the application was communicated by the Conmission to the
Commi ssioner only on 14th- March, 1980 and was received by
the Conmi ssioner on April 3, 1980, as would be evident from
the statement in'the preanble to the objections filed by the
Comm ssioner. “The .draft assessnent order was nade on March
19, 1980 " and communicated to the assessnent alongwith a
covering letter on March 20, 1980. Even by the date of the
maki ng of the draft assessnent order the Inconme Tax O ficer
had made el aborate inquiries and had discovered that there
was no nmanufacturing activity, that there was no transport
of stainless steel 'sheets to Chandigarh, that they were sold
in Delhi, Bonbay and Madras, that the alleged sale of
manuf actured goods to various parties is false and that the
account books were totally fabricated. The draft assessnent
order states all these facts. M. Salve coul d not point out
any particular fact or facts which have been taken fromthe
assessee’s application and used as a basis for nmking the
draft assessnent order. It is significant to notice that
according to the application filed by the assessee its tota
income for all the three years put together is Rs.1,28,691/-
, Whereas according to the draft assessnent order the incone
of the assessee is in the region of Rs. 45 lacs during the
first assessnent year alone. The allegation of unfairness
| evel l ed against the Inconme Tax Oficer 1is, therefore,
factually incorrect and is unwarranted.

The dissenting nenber is right in enphasizing the fact
that the assessee itself did not nake a distinction between
the assessment year 1977-78 on one hand and the assessnent
years 1978-79 and 1979-80 o the other. A Perusal of the
application filed by the assessee before the Conm ssioner
shows that it has set out facts and figures relating to

stock received from MMT.C, their sale to different
parties, the expenses and brokerage paid in that connection
the profits made from such sales and all other relevant

particulars. Neither the application nor the  particulars
stated therein are confined to one assessnent year (1977-78)
but extend to all the three assessnment years. In short,
what ever was stated or disclosed in the said application
related to all the three years; no distinction was made or
suggested as between assessment year 1977-78 and ot her two
assessment years. As a nmatter of fact, the "conputation of
I ncome" (Annexure C) at the end of the application gave the
figures of "Total sale of stainless steel sheets", "gross
sal e value", "cost of purchase", "transport charges" and
"brokerage" for all the three years conbined. The tota
profit from the sale of stainless steel sheets for all the
three years was worked out at Rs. 1,28,698.10 p. It was one
package and indivisible. W are, therefore, inclined to
agree with the opinion of the dissenting nmenber that by
maki ng such a distinction, the Commssion laid itself open
to the charge of inconsistency. Indeed it must be said that
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the mpjority of the nmenbers of the Comm ssioner have tried
to nake out a new case for the assessee not put forward by
it in its application. W are also of the opinion that the
facts found proved and stated in the draft assessnent order
aforesaid and the facts adnmitted by the assessee in its
application before the Comm ssion and during the course of
hearing before the Commssion do clearly show that the
"“conceal nent of particulars of inconme on the part of the
applicant or perpetration of fraud by himfor evading any
tax or other sumchargeable or inpossible ........... under
this Act has been established.” Now, so far as the
assessment year 1977-78 is concerned, the draft order does
bear out the aforesaid facts and since the assessee’ s case
and all the material facts are one and the sane for all the
three assessnment years(as set out in its own application
filed under Section 245-C) it nust be said that the very
same facts also established the said factors even wth
respect to the two |atter  assessment years. In the
circunstances it nmust be said that the min Ilinb of
subsection (1-A) ~was fully satisfied in this case. No valid
or relevant reasons have been assigned by the Conmi ssion

within the nmeaning of the proviso to subsection (1-A) to
admt the application for “the two |atter assessment years.
It was a gross case where the assessee brazenly and
del i berately perpetrated fraud upon the Revenue with a view
to evade the taxes legitimately and | awful | y payable by him

The fraud played by him which was discovered by the Incone
Tax OFficer even by the date of submission of report by the
Conmm ssi oner, disentitles the assessee fromclaimng that
his case shoul d be adm tted for settlenent by the
Conmi ssioner. There is neither lawin its favour nor equity.
The fact that it has adnitted its fraud in its application
is of no consequence since its fraud was already discovered
by the Income Tax O ficer by her own extensive and el aborate
inquiries.

It has been held by this Court that the nature of
jurisdiction exercised by this Court over the orders of the
Settlement Commission is in the nature of judicial review
[See Sriram Durga Prasad v. Settlenent Conmissioner (176
I.T.R 169) and Jyotendra Singhji v. - S.I.Tripathi  (Al.R
1993 S.C. 1991)]. In these cases, we find that the inmpugned
orders of the Conmm ssion are vitiated by nore than  one
msdirection in law Firstly, the Conm ssion held, wongly,
that the Income Tax O ficer had no power to proceed wth or
collect any material after the date of submission of the
application under Section 245-C. Secondly, having rightly
rejected to adnmit the case relating to assessment year 1977-
78 for settlement, it (the majority) made out a new case for
the assessed by creating a distinction between 1977-78 and
1978-79 and 1979-80, when no such distinction was suggested
even by the assessee; indeed such a distinction is contrary
to the case put forward by the assessee in its application
under Section 245-C. The Commission (the mjority)  also
ignored the several statenents, adm ssions and avernents
nmade by the assessee before the Conm ssion while adnmtting
the case relating to assessnment year 1978-79 and 1979-80 for
settl enent.

For the above reasons the Civil Appeals 238 and 239 of
1982 filed by the Revenue are allowed with costs and the
Cvil Appeals 233-235 of 1982 (and Givil Appeals 236-
237/1982) filed by the assessee are dismssed with costs.
The cost payable by the assessee in all the appeals put
together are assessed at Rs. 50,000/- consolidated.
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