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The question raised in these appeals filed by the
assessee under Section 35L(b) of the Central Excise Act is
whet her the royalty anmount collected by it fromthe bottlers
for use of the trademark 'l ehar’ on the soft drink beverages
manuf actured out of the ’'concentrate’ sold by the appellant
is includible in the assessabl e value of the concentrates. The
appel lant and its buyers (hereinafter referred to as ’'the
bottlers’) are governed by an agreement captioned as "PFL
Bottling Appointment and Trademarks Licence Agreenent
Wth Bottlers", the terms of which we shall advert to later.

For the period 1.9.1992 to 31.3.1993 (which'is covered
by C. A No. 4051 of 1996) and for the period 1.4.1993 to
31.12.1993 (which is covered by C. A No. 1385 of 1999), the
appel lant filed pricelists of their product. On perusal of the
details furnished with the pricelist, the Departnment becane
aware of the fact that royalty charges were being received
by the appellant under the terns of an agreenent
permtting the use of trademark 'l ehar’. The Assistant
Col l ector of Central Excise and Custons, Patiala issued show
cause notices proposing the inclusion of the royalty charges
in the assessabl e val ue and demandi ng duty on that basis.

We are not concerned here with the advertisi ng expenses

whi ch was al so the subject matter of show cause notices

i ssued for the earlier period. The objections filed by the
appel | ant - assessee were overrul ed by the adjudicating
authority and orders were passed approving the pricelists
subject to the addition of royalty charges and advertising
expenses and denanding differential duty for the clearances
made during the said period. The adjudicating officer took
the view that the sale of the concentrate was interlinked
with the royalty charges i nasnuch as the concentrate is sold
only to those who agree to pay for the brand name. The
appel l ate Coll ector rejected the assessee’s appeal and
confirmed the order of adjudication. On further appeal to the
Tribunal, no relief was granted as regards the royalty
charges though the appeal was allowed in regard to the

ot her disputed itenms. The Tribunal observed thus:

"\005It is thus plain that the licence to use the
appellant’s trademark is granted to the bottlers

bound up with obligation to purchase the

concentrate only fromthe appellants. The two are
inextricably intertwined. The agreenent with the

bottlers is thus an indivisible and conposite
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agreenment for the sale of concentrate to them by
the appellants and for the grant of licence to them
for the use of the appellant’s trademark on the
bever ages nmanufactured by the bottlers."\005

Thi s decision of the Tribunal which is the subject matter
of appeal in C. A 4051 of 1996 was followed by the Tribuna
in respect of the subsequent period. C. A No. 1385 of 1999
is preferred against that order
The | earned counsel for the appellant strenuously
contended that the sale of concentrate by the appellant to
the bottler and the collection of royalty fromthe bottler for
the use of the tradenmark are two different transactions and
there is no nexus between them The paynent of royalty is
directly related to theuse of trademark and it is realized as
a percentage of the maximumretail price of the soft drink
sold by the bottlers. Thus, royalty is paid when the bottle is
noved out from the plant of the bottler and it has nothing to
do with the sale value of the concentrate. In fact, the
bottlers while fixing the MR P. take into account the royalty
paid to the appellant and the excise duty is paid by the
bottler on the price inclusive of royalty. Though this fact by
itself has no bearing on the question involved, according to
the | earned counsel ; it would only indicate that there was no
| oss of revenue. The counsel for the appellant |aid enphasis
on the fact that the royalty is being collected on the sal es of
soda effected by the bottler with thetrademark of the
assessee though the base nmaterial was not supplied by the
assessee. Both the counsel have relied on the terns of the
agreement to buttress their arguments. The counsel for the
respondent has relied on the findings of the Tribunal and
contended that the price at which the beverage base is sold
to the bottler is not the sole consideration and an additiona
consi deration of 2.75% of the MRP on each bottle flows back
to the appellant. It is contended that the sale of beverage
base is inextricably Iinked to the use of the trademark on the
beverage bottles when sold and they are not independent
transacti ons.
Section 4 of the Central Excise and Salt Act, 1944 (as
it stood at the relevant tine) |ays down the node of
val uati on of excisable goods for the purpose of charging the
exci se duty. Wen such duty is chargeabl e under the Act
with reference to the value of the goods, the val ue shall
subj ect to the other provisions of the Section, "be deened to
be the normal price" thereof, that is to say\027
"the price at which such goods are ordinarily sold
by the assessee to a buyer in the course of
whol esal e trade for delivery at the tinme and place
of renmpbval, where the buyer is not a related
person and the price is the sole consideration for
the sale.

(enphasi s suppli ed)

The provisos are not rel evant for our purpose. Cl ause
(b) of Section 4 |ays down that\027

"where the normal price of such goods is not
ascertainable for the reason that such goods are

not sold or for any other reason, the nearest
ascert ai nabl e equi val ent thereof determ ned in

such manner as may be prescribed.

The manner of ascertai nnent of the value in terns of

clause (b) is provided for by Central Excise (Valuation)
Rules. On the premise that the price is not the sole

consi deration for the sale of concentrate, the Central Excise
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authority resorted to valuation in accordance with the
val uation rul es.

The crucial question is whether the price charged by
the assessee at the time of sale of concentrate to the
bottlers represents the sole consideration for the sale or
whet her, apart fromthe invoice price, any other nonetary
consi deration was contenplated by the parties is the
guestion? In other words, can it be said that the realization
of the royalty at the agreed rate fromthe bottler was
essential part of the bargain that led to the sale of
concentrate? The answer to this does not depend on the
guesti on whether the price of concentrate has been
understated. Even in the absence of such a contingency, the

| ast clause of Section 4(a) would cone into play, if under the
terns of Agreenent, an extra consideration would

eventual ly fl ow back to the assessee/ manufacturer as an

i nevitabl e consequence of sal e of concentrate. However,
there shoul d be intimate nexus between the sale and
realization of royalty.

Now, |et ‘us'turn-to the salient features of Agreenent in

order to appreciate the issue inits proper prspective.

The Agreenent is captioned as "PFL Bottling
Appoi nt ment and Trademarks Licence Agreement Wth

Bottlers". The assessee Conpany grants licence to use the
trademark 'Lehar’ in conjunction with the trademarks call ed

" Pepsico Marks' owned by Pepsico Inc., USA. This licence is
in respect of beverage products. Certain territory is assigned
to each bottler and the bottler can use the said trademark
within the territory. \In consideration of the Iicence granted
for use of the trademark, the bottler shall pay a royalty at
the rate of 2.75% of the maxinumretail price of the

beverage as notified by the bottler. The royalty will be
payabl e at the above rate for each bottle of the beverage

di spatched by the bottler fromthe plant. The royalty shall be
paid to the assessee Conpany at New Delhi w thin 15 days

of the end of each cal endar nonth in respect of sales nade
during such cal endar nonth. At the end of each financia
year, the bottler shall submt an audit certified statenent
showi ng t he anmounts payable by the bottler towards

royalties. The bottler shall buy all units of concentrate
required for the manufacture of the beverage only from

Pepsi co’ s approved manufacturer, PFL (the assessee), or a
manuf acturer approved in witing by Pepsico and PFL at a
price and in accordance with the terns and conditions
established by the seller. The bottler will-strictly follow al
i nstructions and directions issued by assessee Conpany
fromtime to time for preparing, bottling, selling and

di stributing the beverage including the quality and standards
of bottles, cartons and containers. The bottler will undertake
appropriate advertising and sal es pronotion activities for the
beverage. The agreenment shall not create or to be deened
to create any relationship of agency, partnership or joint
venture. The agreenent shall term nate automatically upon
the termnation of the arrangement between Pepsico and the
bottler for the use of the 'Pepsico Marks’. Upon the
term nation of the agreenent in the manner provided for,
the bottler will not use any of the trademarks, nanes,
synbol s, enbl ens or designs of the assessee Conpany.

Further, on such term nation, the assessee Conpany shal

have the right to purchase fromthe bottler any part or all of
the bottler’s beverage bottles, crowns, |abels, containers,
cases, cartons, unused advertising material and concentrate

at the invoice price |l ess a reasonable all owance for
depreciation. In the event the bottler appoints whol esal e
distributors, the bottler will be obligated to ensure that the
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distributors fully conply with all the terns and conditions of
the agreenent relating to the sale and distribution of the
bever age.

It is fairly clear that the agreenent sets in notion

series of steps aimed at pronpting the appellant’s business
in collaboration with the bottler and also realizing the royalty
calcul ated at a prescribed percentage of the retail price of
every bottle. The agreenent, read as a whole, nakes it clear
that the realization of royalty was as inportant as the
realization of the sale price of the concentrate fromthe
assesee’s point of view In reality and in substance, the
conponent of royalty cannot be dissociated fromthe

ost ensi bl e consideration for the sales of concentrate by the
assessee. The assessee would not have parted with the

goods, nanely, concentrate if the royalty paynent did not
enter into the bargain. The bottler is obliged to purchase the
concentrate fromthe assessee and assessee al one, use the
trademark of the assessee on the bottled beverage in

addition to the trademark of Pepsico and conply with the

i nstructi'ons of the assessee-in regard to manufacture, sale
and di stribution of beverages. There is an el enment of

control in respect of the entire business operations of the
bottlers. There exists an inextricable bond between the
obligation of the bottler to purchase the concentrate
exclusively fromthe assessee and the user of tradenark of
assessee subject to paynent of royalty. The royalty which is
realizable as a consideration for authorizing the use of
trademark cannot, therefore, be viewed in isolation. The
appel lant’ s sal e of concentrate, the bottler’s manufacture of
beverages out of that and the sale thereof by using
assessee’s trademark are all integral operations. It is in this
background, we have to judge whether the invoice price is

the sol e consideration contenplated by the parties for the
sal e and purchase of concentrate. ~The assessee very wel
visual i zed that the consideration in the formof royalty would
flowto it by virtue of supply of the concentrate. In our

vi ew, the substratum of the agreenent regulating the terns

of dealings between the parties unnistakably indicate that
the invoiced price alone was not the sole consideration for
the sale of concentrate. The finding of the Tribunal is,
theref ore, unexceptionabl e.

The fact that the royalty is charged for permtting the

use of the trademark, but not as part of price for specific
units of concentrate sold does not detract fromthe fact that
the overall consideration for the sale of concentrate i's not
nerely its price stated in the invoice. It is sonething nore
than that, nanely, royalty to be received periodically.

Under the agreenent, the obligation to buy the

concentrate at the price fixed by the seller (appellant) and
the obligation of the buyer to manufacture the bottled soft
drinks, to sell the sane by using the tradenmark of “the
appellant and to renmit the prefixed royalty charges is

i nseparabl e from one anot her

It is however contended that in respect of Soda

manuf actured by the bottlers on their own, the appell ant
collects royalty fromthemfor the use of the tradenmark

"l ehar’ even though there was no sale of any raw materi al
According to the | earned counsel for the appellant, this is a
strong indicia that the licence to use the trademark granted
to the bottler in consideration of receiving the royalty is an
i ndependent and di stinct transaction. No such specific plea
was rai sed before any of the authorities including the

Tri bunal, though there was demur to the inclusion of royalty
recei ved on the sales of soda by the manufacturer. The
docunents relating to the collection of royalty on account of
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the sale of soda with the trademark of the appellant are not
on record. The circumstances in which such a deal was
entered into are not apparent fromthe record. We do not,
therefore, propose to delve into this aspect further. W my
mention that the appellant’s claimfor exclusion of royalty
recei ved on Soda sal es was accepted by the Tribunal

In our view, none of the decisions cited by the |earned
counsel for the appellant will cone to the aid of the
appel | ant though there are certain overl apping features.

The first case relied upon is the Union of India Vs.

Mahi ndra & Mahindra Ltd. [1995 (76) E.L.T. 481

(S.C.)]. This case was rightly distinguished by the Tribunal
It was found as a matter of fact that there was no materia
to indicate any nexus or connection between the | unpsum
paynment of 15 million French Francs paid by the assessee to
the foreign collaborator for providing the use of ' PEUGEOT
Engi ne Technol ogy’ ~and the supply of CKD packs to the
respondents by PEUGEOT for the production of the engine.
This Court observed\027

“I'n no sense, it can be stated that the price of the

goods obtained |ater was reckoned or reflected in

the | unpsum paynments nade, |ong before. The

parties never had in mnd the nature and extent of

the spare parts that may be required | ater, when

the col |l aborati on agreenent was entered into."

The fact that there was no obligation on the assessee
to purchase CKD packs at all, that 1ong before the supply of
the CKD packs and spares, the royalty due to the
col | aborators was paid, that there was no material to show
that the supply of the CKD packs or spares wei ghed with the
parties in fixing the payments under the col |l aboration
agreenment were all taken into account by the Court to
concl ude that no nexus existed between the [unpsum
paynment under the agreenent for the technical know how
and the determ nation of the price for supply of CKD
packs/ spares. The distinguishing features are many and the
appel | ant cannot draw any support fromthat case.

The deci sion of CEGAT in Collector of Customns,

Bonbay Vs. Maruthi Udyog Ltd. [1987 (28) E.L.T. 390]

has al so been relied upon. The special | eave petition filed
against this order was dismissed in |imne by this Court on
26.4.1989 by a non speaking order. This case al so does not
hel p the appellant. In this case, the contention of the
Department that the inport invoice price pertaining to
conponents, assenblies and vehicles was not the sole

consi deration for the sale but the royalties relatable to the
manuf acture in India of Suzuki’s conponents al so
constitutes the consideration for the purchase of the

i nported goods was not accepted. The Tribunal held that the
royalty paynments were relatable directly to the manufacture
of goods in India and they had no nexus with the inmport of
goods from Japan. It was observed that "neither royalty nor
the trademark ' Maruthi Suzuki’ had anything to do with

i nport of comnponents, assenblies and vehicles from Japan".
The ratio of that decision of CEGAT thus stands on a
different footing.

One nore case on which reliance was sought to be

pl aced by the appellant’s counsel is the order of CEGAT in
Duke & Sons Vs. Conmi ssioner of Central Excise

[1991 (55) ELT 577] which stood affirmed by this Court

by reason of dismssal of S.L.P. That was al so a case of
franchi se fees payable by the buyers of concentrate to the
assessee for using the trademark of the assessee on the soft
drink bottles. The Tribunal nade the follow ng crucia
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observati ons:

"The agreenment under which the buyers are
permtted to use the tradenmark is not filed either
before the | ower authorities or before us.
Therefore, no views can be expressed as to

whether it is interlinked with the sale of
"concentrate’. There is also no evidence on record
to indicate that the 'concentrate’ is sold only to
those who also enter into agreement to buy the
"trademark’. In other words, there is no evidence
to establish that the agreenent to purchase
trademark is essential before a buyer purchases
the "concentrate’. Simlarly, there is no evidence
that a buyer is not willing to purchase the
"concentrate’ w thout purchasing the trademark

In other words, there is no evidence to establish
that the sale of concentrate is dependent on the
purchase of trademark.  In the absence of such
evidence it is difficult to hold that the sale of
concentrateis interlinked or closely connected and
wi t hout the sale of trademark there i's no sale of
concentrate.”

It was under those circunstances the royalty paynent was
excluded fromthe assessabl e value of the concentrate. The
di stingui shing features are self-evident fromthe
observati ons quoted above.

In the result we affirmthe decision of the Tribunal and
di sm ss the appeals. However, we leave it open to the
assessee to raise any question as to the conputation i.e.
the quantum of royalty includible, before the adjudicating
authority who has to reconpute the turnover in any case
consequent upon the Tribunal granting partial relief to the
appel | ant .

The appeal s are dism ssed w thout costs subject to the
above observation.




