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1. This petition has been filed by the |andl ord Santanu Chaudhur
for initiating contenpt proceedi ngs agai nst the tenant Subir Ghosh.

2. The petitioner Santanu Chaudhuri filed a suit for eviction
agai nst Subir Chosh in the Court of Civil Judge (Sr. Divn.), 9th Court,
Al i pore, which was dism ssed. The appeal filed by the petitioner was
all owed by a Division Bench of the Cal cutta H gh Court and a decree
for eviction was passed agai nst the respondent Subir Ghosh (tenant)
on 25. 8. 2005. Subir CGhosh then filed Special Leave Petition (Cvil)
No. 21766 of 2005 in this Court.  The petitioner Santanu Chaudhur
(landl ord) also put in appearance on Caveat. The special |eave
petition was di sm ssed on 13.2.2006 and the foll ow ng order was
passed :

"The special |eave petition is dismssed.

Counsel for the petitioner prays for six nonths’

time to vacate the prem ses. Counsel for respondent

present on caveat is agreeable to the sanme. Accordingly,

the petitioner is granted tinme to vacate the suit prenises

by 31st August, 2006 subject to filing the usual affidavit

by way of undertaking within two weeks from today:

An advance copy of the affidavit will be supplied to the

counsel for the respondent.”

3. The present contenpt petition has been filed on the ground that
the time granted by this Court to vacate the prem ses expired on 31st
August, 2006, but the tenant has not yet vacated the premises. Notice
was i ssued on the contenpt petition on 5.1.2007. Subir Ghosh

(tenant) has filed a counter affidavit in reply to the contenpt petition
and the main ground taken therein is that he did not file any affidavit
or undertaking as was directed in the order dated 13.2.2006 and in
absence of any undertaki ng having been filed, it cannot be said that

di sobedi ence of any order of this Court has been conmtted. It has
been further submtted that as no affidavit or undertaking had been
filed, it was open to the landlord to execute the decree forthwith and
there is no occasion for initiating contenpt proceedi ngs agai nst him

4. Shri Mukul Rohatgi, |earned senior counsel for the tenant Subir
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Ghosh has placed strong reliance on Rita Markandey v. Surjit Singh
Arora (1996) 6 SCC 14 in support of his subm ssion that no contenpt
has been committed by his client. |In the said case it was held as
under :

"If any party gives an undertaking to the Court to

vacate the prem ses fromwhich he is |iable to be evicted
under the orders of the Court and there is a clear and
del i berate breach thereof it anpbunts to civil contenpt but
since, in the present case, the respondent did not file any
undert aki ng as envisaged in the order of the Suprene

Court, the question of his being punished for breach
thereof does not arise. However, even in a case where no
such undertaking is given, a party to a litigation may be
held liable for such contenpt if the Court is induced to
sanction a particular course of action or inaction on the
basis of the representation of such a party and the Court
ultimately finds that the party never intended to act on
such representation or such representation was false. In

ot her words, if on the representation of the respondent
herein the Court was persuaded to pass the order
extending-the time for vacation of the suit prenises, he
may be held guilty of contenpt of court, notwi thstanding
non-furni shing of theundertaking, if it is found that the
representati on was fal seand the respondent never

i ntended to act upon it. However, the respondent herein
cannot be held liable for contenpt on this score also for
the order in question clearly indicates that it was passed
on the basis of the agreenent between the parties and not
on the representation of the respondent made before the
Court. It was the petitioner who agreed to the
uncondi ti onal extension of tinme by four weeks for the
respondent to vacate and subsequent extension of tinme on
hi s giving an undertaki ng and the Court only enbodi ed

the terms of the agreement so arrived at, in the order
Therefore, the respondent cannot-in any way be held

liable for contenpt for alleged breach of the above

order."

Learned counsel has also referred to RN~ Dey & Os. .
Bhagyabati Pramanik & Ors. (2000) 4 SCC 400, wherein it was held
that weapon of contenpt cannot be used for purposes of executing a
decree or inplenenting an order for which law provi des appropriate
procedure. This case, in our opinion, has no application as it related
to award of conpensation under the Land Acquisition Act, wherein it
was subsequently reveal ed that the |l and owners, who had applied for
conpensati on and had succeeded in its enhancenment fromthe
Ref erence Court, had in fact no title to the land acquired as the/l and
stood already vested in the State. The next case relied upon by Shr
Mukul Rohatgi is Anil K Surana & Anr. v. State Bank of Hyderabad
2003 (10) Scale 580, which is a case relating to repaynent of |oan of a
bank and on the finding that no undertaki ng had been given, it was
hel d that by the consent of the parties an executabl e decree had been
passed in favour of the bank and the renedy lay in execution of the
decree.

5. Shri Arun Jaitley, |earned senior counsel for the petitioner
Sant anu Chaudhuri (Il andlord) has, on the other hand, placed strong
reliance on Ram Pyari (Snt.) & Ors. v. Jagdish Lal (1992) 1 SCC

157, wherein the special |eave petition was disnmissed but it was
directed that the order of eviction shall not be executed before three
nonths on the condition that the tenant filed an undertaking wthin
three weeks. The tenant, however, neither filed any undertaki ng nor
handed over vacant possession. Placing reliance upon an earlier

deci sion rendered in Firm Ganpatram Raj Kumar v. Kalu Ram Al R

1989 SC 2285 it was held that though contenpt is a serious matter and
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it interferes with the rights of those who are found guilty of contenpt,
no Court should allow any party to mslead the Court and thereby
frustrate its order. It was also held that though perhaps the respondent
could not be found guilty of violating any undertaking as there was
none, in the facts and circunstances of the case, the Court should
ensure conpliance with its order and see that vacant and peacefu
possession is given to the landlord in the interest of justice.
Accordingly, a direction was issued to the trial Court to cause delivery
of vacant possession of the shop to the landlord, if necessary, with
police help. This case has been subsequently followed in Zahuru
Islamv. Abul Kalam & O's. (1995) Supp. (1) SCC 464, where tine

was granted to the tenant to vacate the disputed prem ses subject to his
filing the usual undertaking within four weeks, but the tenant did not
file any undertaki ng nor vacated the premses. It was held that the
Court shoul d ensure conpliance of the order by ensuring delivery of
possession to the landl ord. I'n our opinion, the present case is fully
covered by the ratio of Firm Ganpatram Raj Kumar v. Kalu Ram

Ram Pyari (Snt.) & Os. v. Jagdish Lal and Zahurul Islamv. Abu

Kalam & Or's., referred to above.

6. We, accordingly, direct the trial Court to cause delivery of
vacant possession of the premises in dispute to the petitioner Santanu
Chaudhuri (landlord) by eviction of the respondent Subir Ghosh

(tenant) or anybody el se found in occupation of the prem ses, if
necessary, with the help of police, within one nonth of presentation of
a certified copy of this order before the trial Court. W nake it clear

that this order will not prevent or prejudice the petitioner (Ilandlord)
fromtaking any steps for recovery of rent and nmesne profits as he is
entitled in accordance with | aw. The petitioner will also be entitled to

Rs. 50, 000/ - as costs for the present proceedings. The respondent

Subir Chosh (tenant) is granted one nonth time to deposit the cost in

the trial Court. |In case the cost is not deposited as aforesaid, the tria
Court shall recover the anount from Subir Ghosh (tenant) in

accordance with law and the sane shall be paid to the petitioner

Sant anu Chaudhuri .

7. The petition is accordingly di sposed of.
W TH

Contempt Petition (C) No.23 of 2007

In

Speci al Leave Petition (C No.21766 of 2005

Subir CGhosh ... Petitioner
Ver sus
Sant anu Choudhury ... Respondent
ORDER

No case for initiating contenpt proceedings is nade out. The

contenpt petition is dismnssed.




