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ACT:

HEADNOTE

JUDGVENT:

The Judgrment of the Court was delivered by

SUJATA V MANOHAR, J.- Leave granted.

2. The appellant, nanely, the State Bank of Bi kaner and
Jai pur had given cash credit facilities to Respondent 1

Nati onal Iron and Steel Rolling Corporation. Respondents 2
to 5 are the partners of Respondent 1. As a security for
repaynent of the anpunts advanced to Respondent 1 by the
appel | ant - bank, Respondent 1 created a nortgage of their
factory prenises situated at Industrial Area, Bharatpur by a
Deed of Mrtgage dated 18-10-1977. They have also, by a
Letter of Prom se dated 10-6-1981, pledged the plant and
machinery installed in the said premses to the bank as a
security for the said advances. There is also an agreenent
for the pledge of novables dated 7-1-1980 executed by the
first respondent in favour of the appellant-bank

3. The appellant-bank filed Gvil Suit No. 5/86 in the
court of the Additional District Judge Il, Bharatpur against
the respondents for the recovery of a sumof Rs 3,79, 672 due
and payable under the above cash credit facility ~and for
future interest @16.25%p.a. with quarterly rests:— In this
suit the appellant-bank al so asked for the realisation of
the nortgage security under Order 34, Rule 4 of the Code of
G vil Procedure.

4, Wiile the suit was pending, the Commrercial Taxes
Oficer, Bharatpur got hinself inpleaded in the suit on
18-5-1990 on the ground that he had a prior claim for the
recovery of a sumof Rs 1, 19,122 as sales tax dues from
Respondent 1 and was entitled to realize it by sale of the
nort gaged property.

5. The property which is the subject-matter of t he
nortgage has been sold by auction under the orders of the
court for a sumof Rs 4,02,000 to one Snt Kamesh Goel.
Under the orders of the court the sale proceeds have been
deposited in court. It was contended by the Comrercia
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Taxes Oficer, Bharatpur that the sales tax dues of the
first respondent were liable to be paid first out of the
sal e proceeds. The clai mof the appellant-bank could be
satisfied only out of the balance anmount. The trial court
by its judgnent and order dated 18-5-1990 accepted this
claimof the Conmercial Taxes O ficer
21
The revision petition of the appellant-bank was di sm ssed by
the High Court by the inpugned judgrment and order. Hence
this appeal by special |eave.
6. The claimof the Comrercial Taxes O ficer, Bharatpur
rests on the provisions of Section 11-AAAA of the Rajasthan
Sal es Tax Act, 1954. Section 11- AAAA has been introduced in
the Rajasthan Sal es Tax Act; 1954 by way of an amendnent in
1989. Section 11-AAAA i's as follows:
" 11- AAAA.  Liability under this Act to be the
first. charge. Notw t hstandi ng anything to the
contrary contained in any lawfor the tine
being in force, any ambunt of tax, penalty,
i nterest and any other sum if any, payable by
a dealer or-any other person under this Act,
shall be the first charge on the property of
the dealer, or such person."
Under this section the anbunt of sales tax or any other sum
due and payable by a dealer or any other person under the
Raj ast han Sales Tax Act, 1954, is a first  charge on the
property of the deal er or of such person. It is on account
of the provisions of this section that the Conmercial Taxes
Oficer clainmed priority for the recovery of the sales tax
dues fromthe sale proceeds of the nortgaged property. The
appel l ant, however, contended that since the nortgage in
their favour is prior in point of tine, their claim wll
have precedence over the claimof the sales tax authorities.
7. It is, therefore, necessary to consider the effect of
Section 11- AAAA of the Rajasthan Sal es Tax Act, 1954 on an
existing nortgage in respect of the property of the dealer
or the person liable to pay sales tax or other suns under
the Rajasthan Sales Tax Act, 1954. Section 100 of the
Transfer of Property Act deals with charges on an immovable
property which can be created either by an act of parties or
by operation of law. It provides that where inmovable
property of one person is made security for the paynent  of
noney to another, and the transaction does not anpbunt to a
nortgage, a charge is created on the property and all the
provisions in the Transfer of Property Act whichapply to a
sinmple nortgage shall, so far as may be, apply to such
char ge. A nortgage on the other hand, is defined under
Section 58 of the Transfer of Property Act as a transfer of
an interest in specific inmmovable property for the purpose
of securing the payment of nopney advanced or to be ~advanced
as set out therein. The distinction between a nortgage and
a charge was considered by this Court in the case of
Dattatreya Shanker Mdte v. Anand Chintaman Datarl. The
Court has observed (at pages 806-807) that a charge is a
wider termas it includes also a nortgage, in that, every
nortgage is a charge, but every charge is not a nortgage.
The Court has then considered the application of the second
part of Section 100 of the Transfer of Property Act which
inter alia deals with a charge not bei ng enforceabl e agai nst
a bona fide transferee of the property for value without
notice of the charge. It has held that the phrase
"transferee of property" refers to the transferee of entire
interest in the property and it
1 (1974) 2 SCC 799
22
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does not cover the transfer of only an interest in the
property by way of a nortgage.

8.In the present case we have to consider whether the
statutory first charge which is created under Section 11-
AAAA of the Rajasthan Sal es Tax Act over the property of the
deal er or a person liable to pay sales tax and/or other dues
under the Rajasthan Sales Tax Act, is created in respect of
the entire interest in the property or only the nortgagor’s
interest in the property when the dealer has created a

nortgage on the property. In other words, wll t he
statutory first <charge have priority over an earlier
nortgage. It was urged by M Tarkunde, |earned counsel for

the appell ant-bank that at the tinme when the statutory first
charge cane into existence, there was already a nortgage in
respect of the same property. Therefore, the only property
whi ch was possessed by the deal er and/or person liable to
pay tax or other dues under the Rajasthan Sal es Tax Act, was
equi ty of redenption in respect of that property. The first
charge' would  operate, therefore, only on the equity of
redenption.~ The argunent though ingenious, will have to be
rej ected. Were a nortgage is created in respect of any
property, undoubtedly, an interest in the property is carved
out in favour of the nortgagee. The nortgagor is entitled
to redeem his property on paynment of the nortgage dues.
Thi s does not, however, nean that the property ceases to be
the property of the nortgagor. The title to the property
remains with the nortgagor. Therefore, when a statutory
first charge is created on the property of the dealer, the
property subjected to the first  charge is the entire
property of the dealer. The interest of the nortgagee is
not excluded from the first charge. The first. charge,
therefore, which is created under Section 11-AAAA of the
Raj ast han Sal es Tax Act will operate on the property as a
whole and not only on the equity of redenption as urged by
M Tar kunde.

9.We find support for this conclusion in the observations
made in Fisher and Lightwood’s Law of Mrtgage, 10th Edn. at
page 3 3 where the statutory charges are discussed. In
dealing with a statutory charge in favour of rating
authorities in respect of rating surcharges for~ unused
conmer ci al buil di ngs under the General Rate Act, 1967, it is
stated that "a statutory charge has priority to the interest
of the nortgagee under a nortgage existing when the charge
arose". In the case of Westminster City Council v. Hay
market Publishing Ltd.1 the English Court-of Appeals was
required to consider whether a statutory charge on the
property under the General Rate Act woul d have priority over
a legal nortgage on the property existing when (the charge

cane into being. It was argued that the charge would be
only on the nortgagor-owner’s interest in the property i.e.
on the wequity of redenption. The court negatived this
contenti on. It held that "charge on the | and" inmposed for

an unpaid surcharge was not confined to a charge on the
owner’s interest in the prem ses when the charge arose, but
extended to a charge on all the estates and interests in-the
prem ses existing when the charge arose.

1 (1981) 2 All ER 555

23

The rating authority’ s charge would have priority over the
bank’ s interest as a nortgagee.

10.1n the present case, the section creates a first charge
on the property, thus <clearly giving priority to the
statutory charge over all other charges on the property
including a nortgage. The subnission, therefore, that the
statutory first charge created by Section 11-AAAA of the
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Raj ast han Sal es Tax Act can operate only over the equity of
redenpti on, cannot be accepted. The charge operates on the
entire property of the dealer including the interest of the
nort gagee therein

11. Looked at a little differently, the statute has created a
first charge on the property of the dealer. Wat is neant
by a "first <charge"? Does it have precedence over an
earlier nortgage? Now, as set out in Dattatreya Shanker

Mote casel a charge is a wider termthan a nortgage. It
would cover within its anmbit a nortgage al so. Ther ef or e,
when a first charge is created by operation of |aw over any
property, that charge will have precedence over an existing
nort gage.

12.No other contention has been urged before us. W,
therefore, agree with the conclusion arrived at by the High
Court . The appeal is, therefore, disnissed. In t he
ci rcunst ances, however, there will be no order as to costs.
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