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ACT:

Constitution of India, Arts. 19 (1), 19 (6), 32--Funda-
mental right to carry on trade--Reasonabl eness of restric-
tions i mposed-U. P. Minicipalities Act, 1916, S. 241
(2)(a)--Municipal byelaw prohibiting carrying on whol esale
trade w thout perm ssion--Absence of —Provi sion for
issuing license to old traders--Provision permtting G ant
of nonopol y--Legality of byel aw

HEADNOTE:

Byel aw No.2 of the byelaws of a municipal board, = which
cane into force on the 1st January, 1950, provided that "no
person shall establish any new narket or place for whol esal e
transactions w thout obtaining the previous permssion of
the board, and no person shall sell or expose for sale any
veget abl e, fruit, etc. at any place other than that
fixed by the board for the purpose "; and bye-law No. 4
permtted the grant of a nonopoly to a contractor to
deal in wholesale transactions at the place fixed as a
market. In anticipation of these byelaws the nonopoly right
to do whol esal e business in vegetable for three years was
auctioned by the municipal board and granted to the high-
est bidder And A place was also fixed as the market where
such business could be carried on. The petitioner who had
been carrying on wholesale business in vegetables at a
rented shop within the nunicipality for two years before the
byel aws came into force applied for a license to carry on
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his business at his shop but this was rejected on the ground
that there was no provision in the byelaws authorising the
grant of any such license, and he was prosecuted for contra-
vention of the byelaws. He applied under Art. 32 of the
Constitution for the enforcenments of his fundamental right
as a citizen to carry on his business which was guaranteed
by Art. 19 (1) of the Constitution.

Held (i) that the prohibition in byelaw No.2 becane
absolute in the absence of provision authorising the issue
of a Ilicense, and, inasnuch as the nunicipal board had,
further, put it out of its power to grant a license to the
petitioner by granting a nonopoly, the restrictions inposed
were not reasonable within
567
the neaning of Art. 19 (6) of the Constitution, and the
byel aws were accordingly void and the prosecution of the
petitioner illegal, (ii) that the fact that the Constitution
came into force only after the byelaws had cone into force
did not ‘affect the petitioners’s right to carry on his
busi ness.

Hel d al so, that an appeal under section 318 of the U P
Muni ci palities Act was not in- the circunstances an adequate
legal remedy the existence of which would disentitle the
petitioner from maintaining this application

JUDGVENT:
ORI G NAL JURI SDI CTI ON: Petition No. X of 1950.

This was an application under article 32 (1) of the
Constitution for the enforcenent of the applicant”s funda-
nental right to carry on his business which was guaranteed
by article 19 (1) of the Constitution. The facts of the
case appear in the judgnent.

Nur - ud-din, for the petitioner
Radhel al Agarwal a, for the opposite party.

M C. Setal vad, Attorney-General for India, (S. M Sikri,
with him, for the Union of India.

Pearylal Banerji, Advocate-GCeneral of U P. (Shri Ram
with him, for the State of Uttar Pradesh.

1950. May 19. The judgnment of the Court was  delivered
by
DAS J.--1 amreading the judgment of the Court.

This is an application under article 32 of the Constitu-
tion of India made by Rashid Ahned for enforcenment of his
fundanental right to carry on his business which is said to
have been conpletely stopped by the respondent, the Minici-
pal Board of Kairana. The facts shortly are as foll ows:

The petitioner is an Aratia (conm ssion agent) carrying
on whol esal e business in vegetables and fruits at Kairana in
the District of Mizaffarnagar in the
568
State of Uttar Pradesh. He has been carrying on this ‘busi-
ness for the last two years at a rented shop in Bazar Jama
Masjid in the town of Kairana. Until recently there were no
bye-laws of the respondent Board regulating the sale of
vegetables and fruit within the linmts of the nunicipality.
In March, 1949. the respondent Board published certain
proposed bye, |aws made under section 298 of the U P. Minic-
ipalities Act, 1916. These bye-laws were passed by the
respondent Board on the 19th April, 1949. After confirnma-
tion by the Comm ssioner these bye-laws canme into operation
on and from 1st January, 1950. In anticipation of these new
bye-laws coming into effect the respondent Board on the 21st
May, 1949, auctioned" the contract for whol esale of vegeta-
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bl es, presumably neaning thereby the nmonopoly right to do
whol esal e business in vegetables. The contract was given to
one Habi b Ahnmad, who was the highest bidder for three years
at and for Rs, 72,750 payable in equal quarterly instal ments
in advance. On the 31st Decenber, 1949, respondent Board
notified a place near Police Post Imamas the narket for
whol esal e purchase and sal e of vegetables and fruits. The
petitioner applied for a license to carry on his wholesale
Aratia business at his shop. On or about the 22nd Decenber

1949, the respondent Board by resolution No. 188 rejected
the petitioner’s application. This decision was conmuni cat ed
to the petitioner on the 9th February, 1950. The order of
the Chairman of the respondent Board was in these terns:
"According to resolution No. 188 dated 22-12-49 the applica-
tion of M. Rashid Ahrmed is rejected and he be inforned

accordingly.” No reason was assigned by the respondent
Board’'s resolution for the rejection of the petitioner’s
application. We are now inforned by the |earned Advocate

for the respondent Board that the application was rejected
as there. was no bye-law for entertai ning such application
or granting such license as was prayed for. The fact that
the respondent Board had al ready auctioned the contract to
Habi b Ahmad m ght concei vabl'y have had sonme bearing on this
refusal to grant a license. to the petitioner. In the nean-
time on the 28th

569

January, 1950, a notice was served on'the petitioner in the
foll owi ng ternmns:

"You are hereby informed that the Muinicipal Board,
Kai rana, have given the contract of whol esale pur chase and
sale of the vegetables, whichis in force fromthe 1st day
of January, 1950. It has been repeatedly pronulgated, in
the city by the beat of drum through a Khakrob (sweeper)
that excepting the contractor of vegetables the Minicipa
Board, Kairana, nobody shall deal in whol esal e purchase and
sal e of vegetables at a place other than the one approved by
the Municipal Board aforesaid (i.e. the place near Police
Post Imam. As against this, you.in the first place kept
selling vegetables by wholesale, at the house  near Jama
Masjid otherwise known as Qaziwala, despite occasiona
verbal warnings requiring you to desist therefrom which
were conveyed through an enpl oyee of the Board. On _your
failure to conmply, you were warned by a notice in witing,
dated the 3rd January, 1950. That notice was duly served on
you. But still you paid no heed. Accordingly a conplaint
was | odged agai nst you, under the bye-laws, quoted above, in
the Court of Pargana O ficer, Tahsil Kairana. The conpl aint
is still pending. Now you are selling whol esale by auction
veget abl e at another place in Jama Masjid Bazar, which is a
t hor oughf are.

Your above conduct is unlawful and in contravention of
the Municipal Board' s Bye-law 2 pertaining to vegetable
contract. Moreover, highly prejudicial as it is to the
interests of both the contractor and the Board, you -are
warned that after this notice has been served on you, you
should cease to sell any nore vegetable in breach of the
bye-1 aws above nentioned. Herein fail not."

This notice is rather disingenuous in that while it sug-
gests that everybody can deal in whol esal e purchase and sale

of vegetables at the place approved by the Board, i.e., at
the place near Police Post Imam the fact, as we are now
told by the |earned Advocate for the respondent Board, is
entirely contrary, for it is

570

only the contractor Habib Ahmad who can carry on whol esal e
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busi ness at that place. The position, therefore, is that
the petitioner cannot do any whol esal e business either at
the appoi nted market or at his own shop where he had admt-
tedly been doi ng whol esal e. business for two years prior to
the bye-laws coming into force. |In short, the petitioner’s
busi ness has been wholly stopped and he is being prosecuted
for alleged breach of the bye-laws. The above notice was
headed as "Notice under bye-law 2 of the bye-laws pertaining
to contract of vegetables." Bye-law 2 runs thus:

"No person shall establish any new market or place for
whol esal e transaction without obtaining the previous per-
m ssion of the Board and no person shall sell or expose for
sale any vegetable, fruit, etc., at any place other than
that fixed by the Board for the purpose.”

The second part~ of ‘this bye-law clearly contem
plates that everybody will  be entitled to do business at
the place fixed by the respondent Board, but as a result of
a nonopoly in favour of the contractor Habib Ahmad having
been created, nobody el se can do business at that place as
conceded ' by the | earned Advocate for the respondent Board.
Under the first part of this bye-law no person can establish
a new market or place for whol esale transaction wi t hout
obt ai ni ng the permssion of the respondent Board. Thi s
part of the bye-law ' clearly contenplates that the Board nmay
permt the establishment of a new market for wholesale
dealings in vegetables. The petitioner applied for this
perm ssion but it was refused. Bye-law 2 is still in force.
If it requires a license then under section 241 (2)(a) the
respondent Board cannot refuse such |icense except on the
ground that the place where the market or shop is estab-
lished fails to conply with any condition prescribed by, or
under, the Act. It’ is conceded that the rejection of t he
petitioner’'s application was not based on-any such ' ground
but that it was because there was no bye-1aw authorising the
issue of any license. The Constitution by article 19 (1)
guar ant ees
571
to the Indian citizen the right to carry on trade or / busi-
ness subject to such reasonable restrictions as are nmen-
tioned in clause (6) of that article. The position,” howev-
er, under bye-law 2 is that while it provided that no person
shall establish a nmarket for wholesale transactions in
veget abl es except with the perm ssion of the Board, there is
no bye-law authorising the respondent Board to issue the
i cense. The nett result is that the prohibition of this
bye-law, in the absence of any provision for issuing |Ii-
cense, becones absolute. Further: bye-law 4 contenpl ates the
grant of a monopoly to a contractor to deal in whol esale
transactions at the place fixed as a narket. Acting /upon
that provision, the respondent Board has granted nonopoly to
Habib Ahmad and has put it out of its power to grant a
license to the petitioner to carry on whol esal e business in
vegetabl es either at the fixed market place or at any other
place within the municipal limts of Kairana. This certainly
is much nore than reasonable restrictions on the petitioner
as are contenplated by clause (6) of article 19. This being
the position, the bye-laws would be void under article 13
(1)of the Constitution. On the other hand, if there is no
bye-law requiring the petitioner to take out license, then
there can be no justification for the respondent Board to
stop the petitioner’s business or to prosecute him

Learned counsel for the respondent Board faintly con-
tended that the' bye-laws having cone into force on 1st
January, 1950, i.e., before the Constitution came into
force, the petitioner no |onger had any right to continue
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the business and, therefore, his case is not governed by
article 19 (1) (g). There is no substance in this argunent
for, if it were sound, article 19 (1) (g) would only protect
persons who were carrying on business before the Constitu-
tion came into force

Learned Advocate-CGeneral of Uttar Pradesh appearing
for the intervener drew our attention to section 318 of the
U P. Minicipalties Act, 1916, and submitted that the peti-
tioner having adequate renedy by way of appeal, this Court
should not grant any wit in the nature of the prerogative
wit of nandanus
572
or certiorari. There can be no question that the existence
of an adequate legal renedy is a thing to be taken into
consideration in the matter of granting , wits, but the
powers given to this Court under article 32 are nuch wi der
and are not confined to issuing prerogative wits only. The
respondent, Board having admttedly put it out of its power
to grant a |license and having regard to the fact that there

is no specific bye-law authorising the issue of a |icense,
we do not consider that the appeal under section 318 to the
| ocal CGovernment which sanctioned the bye-laws is, in the

ci rcunst ances of this case, an adequate |egal remnedy.

W are satisfied that in this case the petitioner’s
fundanental rights 'have been infringed and he is entitled to
have his grievance redressed. The proper order in such
ci rcunst ances would be to direct the respondent Board not to
prohi bit the petitioner fromcarrying on the trade of whol e-
sal e deal er and conm ssion agent of vegetables and fruits
within the limts of the Minicipal Board of Kairana, except
in accordance with the bye-laws as and when framed in future
according to law and further to direct the respondent Muinic-
i pal Board to wi thdraw the pending prosecution of the peti-
tioner and we order accordingly. The respondents to pay the
costs of the petitioner.

Petition all owed.

Agent for the petitioner: Naunitlal

Agent for the opposite party : Tarachand Brijnohanl al
Agent for the Union of India: P.A Mhta.

Agent for Utar Pradesh: Tarachand Brijnohanlal
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