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ACT:

Cr.P.C--S 337(1) - Whether a District Magi strate is
conpetent to grant pardon under the section when a First,
Class Magistrate, before whomthe enquiry proceedi ngs were
pendi ng, had rejected such a request.

HEADNOTE:

Respondent entered into a conspiracy as a result of which
they defrauded the railway administration during the year
1958-59, very large amounts. A charge-sheet was  filed
agai nst them under s. 120(B), 420,467, 468 and 471 |.P.C.
The enquiry proceedings were started in the court of the 1st
Cl ass Magi strate, Kanpur. The 2nd and 3rd respondents gave
confessional statenments and both of them nade applications
under s. 337 of Cr.P.C. praying for grant of pardon. The
Magi strate passed an order declining to grant pardon and
rejected the applications. However, on behalf of the State,
an application was filed before the District Magistrate,
Kanpur, to grant pardon to respondent 2 and 3 on condition
of their making a full disclosure of the whole case. Inthe
application, reference was made to the 'fact that a request
made by these two accused for grant of pardon was rejected
by the Magistrate enquiring into the of fence.,; The appli ca-
tion was opposed by respondents No. 1 and 4 to 6 on._  the
ground that the District Magistrate had no power. to  grant
pardon when the enquiring Magistrate had declined a simlar
request. The District Magistrate rejected this contention
and granted pardon to the 2nd respondent on condition of his
maki ng a full disclosure of the whole case.

The first respondent filed a crimnal revision before the
District Judge Kanpur, challenging this order. Utimtely
it was heard by a Cvil and Sessions Judge, Kanpur. It was
held that the District Mgistrate was not conpetent to grant
pardon to respondent No. 2. The Cvil and Sessions Judge
further held that the order of the District Magistrate was
wholly w thout jurisdiction and therefore, referred the
matter to the High Court with a recommendation that the
order of the District Magistrate granting pardon to the
second respondent shoul d be quashed. The H gh Court held
that the District Magistrate had no power to grant pardon
after it had been once refused by the 1st Cass Magistrate
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enquiring into the matter and that the order of the District
Magi strate was revisable by the Cvil and Sessi ons Judge and
guashed the order of the District Mgistrate, Kanpur. The
guestion was whether the District Mgistrate is conpetent
under s. 337(1) of the C.P.C. to grant pardon to an accused
when a 1st Class Mgistrate before whom the enquiry
proceedi ngs had ; been pending had rejected such a request.
Party all owi ng the appeal

HELD : (i) A perusal of s. 337(1) shows that the District
Magi strat e, a Presidency Magistrate, a Sub- Di vi si ona
Magi strate or any Magistrate of the First Class nay tender
pardon in the circunstances nmentioned therein at any stage
of the investigation or enquiry into or trial of the

of f ence. But under the proviso if the offence is under
enquiry or trial, only the District Magistrate and only the
Magi strate making the enquiry or holding the trial, can

exercise the power. Simlarly where the offence
729

is under investigation, it is only a Magistrate having
jurisdiction in-the place where-the offence m ght be
enquired -intoor tried that can exercise the power. Even

such a Magistrate can exercise that power only if the
sanction of the District Magistrate has been obtained.
VWhile there is a restriction on the powers of the Magistrate
of the First Cass, no such restrictionis to be found in
the proviso on the powers of the District Magistrate either
at the stage of investigation or enquiry into or trial of
the offence. Enphasis is to be laid on the fact that the

proviso to s. 337 which contenplates concurrent jurisdiction
in the District Magistrate and in the Magi strate nmaking an
enquiry or holding the trial to tender pardons., ‘The nere
fact that a Magistrate of the first class enquiring into an
of fence has declined to grant pardon, as in the present
case, does not take away the power or jurisdiction of the
District Mugistrate to entertain a further application for
grant of pardon. However, judicial propriety requires that
if a higher authority had declined to tender pardon, a | ower
authority should not grant pardon except on fresh facts.
The above principle will apply even to proceedi ngs under s.
338. [735B]

(ii) The question whether the State should have filed a
revision against the order of refusal of —the Magistrate,
does not require an answer, because of the fact that the
District Magistrate has got concurrent powers and that ~ he
can be approached under s. 337 even after- the  Mgistrate
enquiring into the offence had declined to grant ~ pardon

[ 7390

(iii) An order granting pardon is open to ‘revision. but
whet her the court whose powers are invoked for that purpose

will interfere or not is a nmatter depending upon the
ci rcunst ances in each case. Ther ef or e, t he cfirst
respondent’s revision before the Sessions Court, was
conpetent and a revision petition lies before this Court.
[ 740A]

(iv) A pardon granted bona fide is fully protected by the
provisions of S. 529 of the C.P.C., but in view of the
District Mgistrate’s power to grant pardon, it is not
necessary that the State should rely on s. 529 C ause (g) of
the C. P. C [741A

Kanta Prasad v. Delhi Administration [1958] S.C R 1218,
A.J., Peiris v. State of Madras [1954] Cr.L.J. 1638, State
of Andhra Pradesh v. Cheenunl apati Ganeswara & Anr. [1964] 3
S.CR 297 and M M Kochar v. The State A I.R 1969, Del hi
21, referred to
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JUDGVENT:

CRI' M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 193 of

1969.

Appeal by certificate fromthe judgment and order dated Sep-

tember 11, 1968 of the Allahabad High Court in Crimna

Ref erence No. 284 of 1967.

O P. Rana, for the appellant.

B. P. Maheshwari ’'and Saresh Sethi, for respondents Nos. 5

and 6.

The Judgrment of the Court was delivered by

VAI DI ALI NGAM J. The question that arises for consideration

in this appeal by the State of U P. on certificate is-
" whether a District Mgistrate is conpetent
under section 337(1) of the Code of Crimna
Procedure to

730
grant pardon to an accused person when a First
Class Magistrate, before whom the inquiry
proceedi ngs ~had been pending, had rejected
such a request"”

Before we proceed to state the facts, it has to be nmentioned

that it has been brought to our notice that Sarwan Lal, the
4th respondent, died after the appeal was filed in this
Court by the State. / In consequence the appeal has abated

against him However, in the course of the judgnment, we
W11l have to refer to himalso when we state the case of the
prosecuti on.

The prosecution case agai nst the accused was as foll ows

The first respondent, Kailash Nath, along wth Sarwan Lal
Moti  Chandra and Snt. Shanti Devi, respondents 4 to 6
respectively, were the Directors of Ms M~ K Brothers (P)
Ltd., Kanpur and were doi ng business incotton in | Kanpur
In the course of their business, they used to purchase
cotton fromout stations and sell themto the textile mlls
at Kanpur. The second respondent, Kesardeo Budhia, was an
enployee of Ms M K. Brothers (P) Ltd. and used” to | ook
after the work of taking delivery of cotton bales from the
Kanpur railway station. The third respondent, Devi~ Prasad
Agarwal , was a representative of J. K Cotton MIIls Kanpur
In 1958 the financial position of Ms M K- Brothers  (P)
Ltd. becane very precarious and in consequence they com
mtted considerable delay in clearing the consignments  of
cotton fromthe station premises and this resulted in their
being liable for heavy arrears of denurrage and wharfage.

As the textile industry itself was facing a crisis in 1958,
the Government, with a view to give some assistance, granted
several concessions. One such was that the consignees, who,
had their own railway sidings, were granted remssion in
respect of denurrage and wharfage payable to the  railway
aut horities. Thi s enabl ed the consignees to take delivery
of goods according to their convenience. |In the said year
as Ms M K Brothers (P) Ltd. had received a | arge nunber
of consignnments of cotton bales, they evolved a schene to
avail thenselves of the benefit granted to the textile
i ndustry by the Government. For this purpose, they hatched
a plan by which they misrepresented that the consignments of
cotton bales received at Kanpur railway station, though in
their name, actually belonged to, Ms J. K Cotton MIlls
Kanpur . The second respondent, an enployee of Ms M K
Brothers, the third respondent, an enployee of J. K Cotton
MI1ls and respondents 1 and 4 to 6, the Directors of Ms M
K. Brothers, entered into a conspiracy in furtherance of
their object and as a result thereof they submtted false
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applications to the railway authorities on behalf of J. K
Cotton MIls for rem ssion on the representation that the
goods had been consigned to J. K Cotton MIIs. 1In

731

furtherance of the object of this conspiracy, they al so made
false endorsenments on the railway receipts for transfer of
the bales. As a result of the conspiracy, they defrauded
the railway admnistration during the year 1958-59 of very
| arge anmpunts Accordingly a charge-sheet was filed against
respondents 1 to 6, under sections 120(B), 420, 467, 468 and
471 of the Indian Penal Code.

The ’inquiry proceedings were started in the Court of the
First Class Magistrate, Kanpur, as the case was triable as a
Sessions case. On June 30, 1962, the second respondent,
Kesardeo Budhi a, made a confessional statement. Simlarly,
Devi Prasad Agarwal, the third respondent, gave a
confessional statement on July 12, 1963. Both respondents 2
and 3 nmade applications on Decenber 17, 1964, under section
337 of the Crimnal Procedure Court before the First d ass
Magi strat'e prayi ng for grant of pardon. The sai d
applications were supported by the  prosecution, but the
ot her accused opposed the grant of pardon. The Magistrate
by his order dated Septenber 27, 1965, declined to grant
pardon and rejected the applications of both the accused.
However, on behalf of the State its Special counsel filed an
application on April 15, 1966, before t he District
Magi strate, Kanpur, to grant pardon to respondents 2 and 3
on condition of their making a full and true disclosure of
the whole of the circunmstances. Inthis application, it was
stated that the First dass Mgistrate, Kanpur, was
inquiring into the matter and was recording -evidence of
wi tnesses for the purpose of being satisfiedthat a prim
facie case had been established. It was stressed that the
di rect evi dence of conspiracy would be furnished by
respondents 2 and 3 if they are granted pardon: and exam ned
as witnesses. Reference was also made to the effect that a
request made by those accused for grant of pardon was
rejected by the Magistrate enquiring into the ~“offences.
Thi s application was opposed by respondents 1 and 4 to 6 on
the ground that the District Mgistrate has-no power to
grant. pardon when once the enquiring Magistrate has
decl i ned a simlar request. The District Magi strate
rejected this contention and held that he had jurisdiction

to consider the application on nerits, notw thstanding the
fact that the enquiring Magistrate had declined to grant
par don. On nerits, the Magistrate held that -in t he
circunmstances it is enough if the second respondent,
Kesardeo Budhia alone is tendered pardon. Accordingly, by
his order dated June 1, 1966, he granted pardon  under
section 337 to this accused al one on condition of his naking
a full and proper disclosure of the whole of t he
circunstances within his know edge relating to the offences.
The first respondent filed Crimnal Revision No. 85 of « 1966
before the District Judge, Kanpur, challenging the order - of
the District Magistrate which. was ultimately dealt with by
the G vi

732

and Sessions Judge, Kanpur. The jurisdiction of the
District Mgistrate to grant pardon, after the First C ass
Magi strate having refused, was again the subject of debate

before the Sessions court. The State and the second
respondent contended before the Cvil & Sessions Judge that
the Revision was not conpetent. The Civil and Sessions

Judge rejected the contention of the State that no revision
lies. It upheld the plea of the first respondent that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 12

District Magistrate was not conpetent to, grant pardon to,
Kesardeo Budhia. The view of the Cvil and Sessions Judge
is that if the State was dissatisfied with the order dated
Septenber 27, 1965, passed by the First Cass Magistrate,
that order should have been challenged in revision before
the District Judge or the District Magistrate. Not having
done so, it cannot invoke the jurisdiction of the District
Magi strate under section. 337. The Civil and Sessions Judge
has further held that the order of the District Magistrate
was wholly without jurisdiction and in consequence by his
order dated June 16, 1967, referred the matter to the Hi gh
Court wth a recomendation that the order dated June 1.
1966, of the District Magistrate granting pardon to the
second respondent shoul d be quashed.
This reference of the Cvil and Sessions Judge before the
H gh Court was Crininal Reference No. 284 of 1967. The Hi gh
Court by its judgnent and order dated Septenmber 11, 1968,
has held that the District Magistrate has no power to grant
pardon after it has been once refused by the First d ass
Magi strate ~enquiring into the natter and that the order of
the District Mgistrate was revisable by the Cvil and
Sessions Judge. In this view, the H gh Court accepted the
Ref erence and quashed the order dated June 1, 1966, of the
District Magistrate, Kanpur
M. Rana, |earned counsel for the State, has raised three
contentions :
(1)  The power under ~section 337 of t he
Crimnal Procedure Code exercisable by the
vari ous Magi strates  nentioned therein is
concurrent_and the District Magistrate in the
circunstances of this case was conpetent to
grant pardon to respondent No. 2.
(2) The Revision filed by the first respondent
before the Cvil and Sessions Judge | agai nst
the order of the District Mugistrate was
i nconmpet ent .
(3) In any event, the grant of pardon by the
District Mgistrateis only an irregularity,
which is cured by clause (g) of section 529 of
the Criminal Procedure Code; and as such the
H gh Court was in error-in interfering wth
the said order.
733
M. B. P. Maheshwari, |earned counsel appearing for  respon-
dents 5 and 6, has supported the order of the H gh Court.
"According to him the schene of section 337 clearly shows
that the question of granting or refusing pardonhas to be
dealt with in the circunstance and by the officers referred
to therein. Wen once that jurisdiction has been invoked
before one officer, it cannot be reopened before another
of ficer. The counsel contended that it may be that if fresh
facts have come to light later and are placed before the
court, it may have jurisdiction to reconsider an order
passed at the early stage of proceedings. |In this case, the
State had not placed any material before the D strict
Magi strate that was not already before the First dass
Magi strate. That being so, the District Magistrate had no
jurisdiction to consider on the sane facts a second request
made for the same purpose. M. Mheshwari further pointed
out that if the State was aggrieved by the order of the
Magi strate dated Septenber 27, 1965, it should have
chal l enged the same in revision before the Sessions Judge.
In view of these circunstances, he pointed out that the Hi gh
Court had rightly held that the order of the District
Magi strate was wi thout jurisdiction
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It is now necessary to refer to the naterial provisions of
tile Crimnal Procedure Code. Though section 337 is the
rel evant section, nevertheless, it is necessary to refer to
section 338 also. These two sections occurring in chapter
XXIV dealing with "general provisions as to inquiries and
trials" are as foll ows:

Tender of pardon to acconplice.

" 337(1). In the case of any offence triable
exclusively by the H gh Court or Court of
Sessi on, or any offence punishable with

i mprisonnment which may extend to seven years,
or any offence under any of the follow ng
sections of. the Indian Penal Code, nanely,
sections 161, 165, 165A, 216A, 369, 401, 435
and 477A, the District Magi strat e, a
Presi dency Magi strat e, a Subdi vi si ona
Magi strate” or any Magistrate of the first
class pmay, at any stage of the investigation
or enquiry into, or the trial of the offence,
with a view to obtaining the evidence of any
person supposed to have been directly or
indirectly concerned in or privy to t he
of fence,” tender a pardon to such person on
condition of his making a full and true
di sclosure of the whole of the circunstances
within/ his know edge relative to the offence
and ' to every other person concerned, whether
as principal or abettor, in the conmi ssion
t her eof ;
Provided that, ~where the offence is under
inquiry or trial, no Magistrate of the first
class other than the District Mgistrate shal
exerci se the power hereby conferred

734
unl ess he is the Magi strate naking the inquiry
or holding the trial, and, where the  offence
is under investigation, no such Magistrate
shal | exercise the said power unless he'is a
Magi strate having jurisdiction in a  place
where the offence nmight be inquired into or
tried and the sanction of the District
Magi strate has been obtained to the exercise
t her eof . "
(1A) "Every Magistrate who tenders a pardon
under sub-section (1) shall record Ms reasons
for so doing, and shall, on application nade
by the accused, furnish himwith a copy of
such record
Provided that the accused shall pay for/ the
same unless the Magistrate for sone  specia
reason thinks fit to furnish it free of cost."
Power to direct tender of pardon.
" 338. At any tine after conmtnent, but
bef ore judgment is passed, the Court to which
the commtnent is nade nay, with the view of
obtaining on the trial the evidence of any
person supposed to have been directly or
indirectly concerned in, or privy to, any such
of fence, tender, or order the conmitting
Magi strate or the District Mgistrate to
tender, a pardon on the sane condition to such
person.”

Section 435 (1) gives power to the High Court, the Sessions

Judge and to the other authorities nentioned therein to cal

for records of inferior courts for the purposes nmentioned
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t herein. Sub-section 4 provides that if an application
under section 435 has been nade either to the Sessions Judge
or the District Magistrate, no further application shall be
entertained by the other of them Section 529 occurring in
Chapter XLV under the, heading "of irregular proceedi ngs"”
deals with irregularities which do not vitiate proceedings.
The material part of this section relevant for the present
purpose is as follows : -

Irregularities whi ch do not vitiate

pr oceedi ngs.

"529. If any Magistrate not enpowered by |aw

to do any of the follow ng things, nanely

* * *

* * * * *

(g) to tender a pardon under section 337 or

section 338
* * * * * * *
735
. L5
erroneously in good faith does that thing, his proceedings
shall not ~be set aside nmerely on the ground of his- not

bei ng so enpowered."
A perusal of section 3 37 (1) shows that the District
Magi strate,. a Presidency Magistrate, a Sub- di vi si ona
Magi strate or any Magistrate of the First Class nmay tender
pardon in the circunstances nmentioned therein at any stage
of the investigation or inquiry into or trial of the
of f ence. But under the provision, if the offence is wunder
inquiry or trial, ‘the District Magistrate ‘and only the
Magi strate making ‘the inquiry or holding the trial, can
exercise the power. Simlarly, where the offence is under
investigation, it is only a Magistrate having -jurisdiction
in a place where the offence might be enquired into or
tried, can exercise the power. Even such-a Mgistrate can
exercise that power only if the sanction of the District
Magi strate has been obtained. Wiile there is a restriction
on the powers of the Magistrate of the First O ass, no such
restriction is to be found in the proviso on the powers of
the District Magistrate either at the stage of investigation
or inquiry into, or trial of the offence. Sub-section 1 (A)
makes it obligatory on the Magistrate tendering pardon to
record his reasons for so doing and also of furnishing the
accused with a copy of his order. No doubt, wunder the
proviso, the accused has to pay for the sane unless the
Magi strate thinks fit, for some special reasons, to furnish
the order free of cost.
Section 338 deals: with the grant of pardon after the stage
of commitnment has been reached but before judgment is
passed. It gives full power to the court, to which
conmtrment is made, to tender pardon or order the Committing
Magi strate or the District Magistrate to tender pardon on
the sane conditions. The question arose in Kanta Prashad v.
Del hi Adm nistration(l), whether the District Mugistrate had
power to tender a pardon under section 337 in eases ‘where
the offence was triable exclusively by the court of the
Speci al Judge. Having regard to the provisions of the
Criminal Law (Anendnent) Act, 1952 and the schene of’
section 337 of the Criminal Procedure Code, this, Court held
that as the court of the Special Judge was in law a court of
Session, the District Mgistrate had power to grant pardon
The contention that under such circunstances the proper
authority to grant pardon was the Special Judge was
rejected, as the position of the Special Judge was simlar
to, that of a Judge of a court of Session.,It was observed
"The proviso to section 337 of the Code of
Crimnal Procedure contenplates concurrent
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jurisdiction in the District Mugistrate and
the Magi strate maki ng an
(1) [1958] S.C.R 1218.
736
inquiry or holding the trail to tender a
pardon. According to the provisions of S. 338
of the Code even after comm tnent but before
judgment is passed, the Court to which the
conmtrment is nade may tender a pardon or
or der the commtting Magistrate or t he
District Mgistrate to tender a pardon. It
would seem therefore, that the District
Magi strate is enmpowered to tender a pardon
even after a commtnment if the Court so
directs. Under s. 8(2) of the Crimnal Law
(Amendrent) ~Act, 1952, the Special Judge has
al sobeen granted power to tender pardon. The
confernment of this power on the Special Judge
in noway deprives the District Magistrate of
his® power to grant a pardon under S. 337 of
the Code".
It will be noted fromthis decision that enphasis is laid on
the fact that the proviso to section 337 contenplates
concurrent jurisdictionin the District Mgistrate and in
the WMagistrate nmking an inquiry or holding the trial to
tender pardon. It is also enphasised that the confernent of
the power to grant pardon on the Special Judge does not
deprive the District Mgistrate of his power to grant pardon
under section 337. In A J. Peiris v. State of Madras(1l),
the guestion arose before this Court whet her after
conmtrent had al ready been nade, the District Magistrate
"has power to grant pardon. Fromthe facts nentioned in the
judgrment it is seen that on July 24, 1951, the police
submitted the charge-sheet against the accused and ' one
Al bert. Al bert, however, could not be traced and the ' other
accused were commtted to the Sessions on August 4, 1952.
Al bert was arrested on July 28, 1952, and his confession was
recorded by the Magistrate after conmplying with” all the
necessary fornalities required by lLaw. On August 28, 1952,
he was granted pardon by the District Magistrate, South
Kanara. The evidence of Al bert was relied on for convicting
the other accused. This Court rejected the contention that
after commtnment the only court having power to tender
pardon was the court of Sessions Judge and not the District
Magi strate. It was observed
"By section 338, Crimnal Procedure Code,
power is no doubt given after conmtment is
made to tender pardon, before  judgnment is
passed, to any person supposed to . have / been
directly or indirectly concerned with any
of fence or order the Conmitting Magi strate or
the District Mgistrate to tender the pardon
The section vests the court to whi ch
conmtrment is made, wth power to tender
pardon or order the Commtting Magistrate or
the District Magistrate to tender par don
during the trial of the case but it does not
take away the power confer-
(1) 1954 Cr. L.J. 1638.
737
red under the proviso to section 337(1) of the Crimnal
Procedure Code."
The proviso contains an additional provision which enpowers
the District Mgistrate to tender pardon where the offences
are under inquiry or trial. The present case is covered by
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the proviso to section 337 and not by section 338 of the
Crimnal Procedure Code. We hold, therefore, that the
tender of pardon by the District Mgistrate on August 28,
1952, was valid".
In State of Andhra Pradesh v. Cheenunl apati Ganeswara Rao, &
Anr. (1) one of the questions that cane up for consideration
was whether a pardon granted under section 337(1) by the
Additional District Magistrate in a case, where an inquiry
was pending before. the District Magistrate, was illegal. it
was contended that under section 337 only the powers of a
District Magistrate, nanely, the powers under entry 7 (a) in
Part V of Schedule Il of the Code of Crimnal Procedure, as
di stingui shed fromthe power under the proviso to the said
section, can be conferred upon an Additional District
Magi strate. This Court, having regard to the order of
Madras Government No. 3106 dated September 9, 1949, and
entry 7(a) in Party ~of Schedule 111, rejected this
contention. It is the viewof this Court that :
"The power conferred by sub-section (1) of s.
337 on the different clauses of Magistrates is
of the sane character. The power to grant
pardon in a case pending before anot her
Magi strate is no doubt conferred by t he
provi so only on the District Magistrate. But
entry 7 (a) in Part V of Sch. 11l when it
refers  to the power of a District Magistrate
under 's. 337(1) does not exclude the power
under. the proviso".
The decision referred to above clearly establish that the
powers conferred on the District Magistrateand the other
Magi strates under section 337 are concurrent ~and that a
District Mgistrate, even after conm tnent, has power to
tender pardon. The proviso to section 337(1) nmakes it clear
that the District Mgistrate, in addition to the Magistrates
referred to therein, has power to tender pardon during
inquiry into or trial of the offence. Though the 'above
deci sions had no occasion to consider whether the /'District
Magi strate has power to tender pardon, when the Magistrate
enquiring into the offence has once refused, we are not able
to find any such restriction placed upon the power ~of the
District Mgistrate by the wording of the section itself.
As the power conferred by sub-section 1 of section 337 on
the different classes of Magis--
(1) [1964] 3 S.C R 297.
738
trate is concurent and is of the same character, it~ follows
that the power to tender pardon can be exerci sed by everyone
of the authorities mentioned therein subject to the
l[imtation specified in the section itself. The nmere / fact
that a Magistrate of the First ass enquiring into the
of fence has declined to grant pardon, as in the case before
us, does not take away the power or jurisdiction of the
District Mugistrate to entertain a further application for
grant of pardon. Though the District Mgistrate has got
power to consider a further application, nevertheless, it is
needl ess to state that he will have due regard to the views
expressed by the Magistrate for refusing to grant pardon
We rnust, however, state that judicial propriety requires
that if a higher authority had declined to tender pardon, a
ower authority should not grant pardon except on fresh
facts which were not and could not have been before the
hi gher authority when it declined to grant pardon. Even if
pardon has been refused on one occasion, a further request
may be rmade ,before the sane Magistrate or the District
Magi strate. But such a further request can be entertained.
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and considered only if fresh or additional facts are placed
by the party concerned.

The above principles will apply even to proceedi ngs under
section 338. Even after commitnent, a District WMagistrate

will have power to grant pardon. But if the court of
Sessi on had declined to grant pardon, the District
Magi strate will not on the sane facts entertain a simlar
application for grant of pardon. It 'is necessary to bear

in mnd the principles stated above so that the authorities
under sections 337 and 338 can exercise jurisdiction in
harmony in order to further the interest of justice and
avoid 'conflicting orders being passed.

The confernent of concurrent powers is also to be seen in
section 498. Under sub-section 1, the H gh Court or court
of Session has got power to direct that any person be
adnmitted to bail or to reduce the bail required by a police
officer or a Magistrate: Even though the Court of Session
may have refused a request in this behalf for grant of bail
the Hi gh Court can be approached for a simlar relief.
Under sub-section 2, again power has been given to the High
Court or Court of Session to order the re-arrest of a person
admitted to bail under sub-section

VWen the legislatureintended that two authorities should
not exercise jurisdiction on an identical matter, it has
used appropriate /language to that effect. For instance,
under section 436(1), the Sessions Judge and the District
Magi strate, in addition to the H'gh ’'Court and Sub-
di vi si onal Magi strate, have been enpowered to call for and
exam ne the records of any proceedi ngs before any inferior
crimnal court. Though it may appear from subsections 1
that a District Magistrate can be noved even after the
simlar relief has been refused by the Sessions Judge or
vice versa, the

739

position is nmade clear by sub-section 4. That sub-section
provides that if either the Sessions Judge or the District
Magi strate has been noved, no further application shall be
entertained by the other of them " Though under sub-section
1 both of them have concurrent power, nevertheless, sub-
section 4 clearly places a restriction on their powers by
stating that if one of them had been noved, the other cannot
entertain an application for the- same purpose.

In view of the decisions of this Court referred to above, it
is not necessary for us to refer to the decisions of the
H gh Court taking one view or the other. From what is
stated above, it follows that the view of the H gh Court
that when once the Magistrate’ enquiring into the offence
had refused to grant pardon, the District Magistrate had no
jurisdiction to entertain an application for the / sane
pur pose, i S erroneous.

The further question is whether the State should have filed
a revision against the order of the Magistrate @ dated
Septenmber 27, 1965, refusing to grant pardon instead of
approaching the District Magistrate for the sane purpose.
This rai ses the question whether an order refusing to grant
pardon is revisable ? The H gh Court has taken the view that
the said order is revisable and that the State, if it was
aggrieved, should have filed a revision before the Sessions
Judge. W have already referred to the fact that the first
respondent had filed a revision before the Sessions Court
against the order of the District Mgistrate June 1, 1966.
This revision has been held by the H gh Court to be a proper
one. As we have held that the District Mgistrate has got
concurrent powers and that he can be approached under
section 337 even after the Magistrate enquiring into the
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of fence has declined to grant pardon, the question whether
the State should have filed a revision against the order of
the Magistrate becones really academc. On the Vi ew
expressed by us, the State was justified in approaching the
District Magistrate even after the Magi strate had refused to
grant pardon.

However, the question regarding the revisability of an order
granting pardon arises regarding the conpetency of the
revision filed 'by the first respondent before the Sessions
Court challenging the order of the District Magistrate dated
June 1, 1966. Section 435, which deals with the power to
call for records of inferior courts, takes in the High
Court, Sessions Judge, District Magistrate and any Sub-
di visional Magistrate empowered by the State Governnment in
that behalf. The power is given to call for and exam ne the
records of any proceedings before any inferior crinina

court for the purpose of satisfying itself as to the
correctness, legality or propriety of "any finding, sentence
or order recorded or passed, and as to the regularity of any
proceedi ngs of such inferior Court
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section 337 or 338 is certainly an Order recorded or passed
and the revisional court has got jurisdiction to consider
the correctness, legality or propriety of such an order. At
any rate, tender of a pardon is certainly a proceeding of a

crimnal court. The revising authority can call for the
records to satisfy itself as to the regularity of any
proceedings of an.inferior crimnal court. It should also

be noted that sub-section 1A of section 337 inposes an
obligation on the Magistrate tendering pardon to record his
reasons for so doing. Wether a revisional authority wll
interfere with the order of an interior crimnal court
tendering pardon, is altogether a different nmatter. That
does not nean that a revisional court has no jurisdiction to
entertain a revision agai nst .an order _granting pardon.

The decision that has been brought to our notice  holding
that section 435 cannot be invoked in the case or an order
made either under section 337 or under section 338 is that
of a learned single Judge of the Delhi H gh Court in'M M
Kochar v. The State(1). The |earned Judge has held that
the tender of pardon and its acceptance by the person
concerned is a matter entirely between the court and the
person to whom pardon is tendered and that a co-accused has
no power to challenge the sane, as it is a purely -executive
or administrative action and not a judicial® decision

Tendering of pardon, it is further stated, is only an
exerci se of one of the many prerogatives of the ~sovereign

After having held that the Hi gh Court’s jurisdiction cannot
be invoked under section 435, the |earned Judge  on nerits
held that the tender of pardon was | egal

Thi s decision of the Delhi H gh Court was chall enged before
this Court in Criminal Appeal No. 109 of 1968. In its
judgrment dated Septenber 16, 1968, this Court on nmerits
agreed wth the H gh Court that the tender of pardon . was-
pr oper. The question of the nature of the power exercised
in granting pardon and the other question whether an order
granting pardon was revisable by a superior court, were,
however, left open. W have indicated earlier that an order
granting pardon is open to revision, but whether the court

whose powers are invoked for that purpose will interfere or
not, is a matter dependi ng upon the circunstances of each
case. Accordingly we hold that the first respondent’s

revi sion before the Sessions Court was conpetent and reject
the second contention of M. Rana.
Conming to the third contention of M. Rana, it has been held
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by this Court in State of Andhra Pradesh v. Cheenal apat
Ganeshwara Rao & Anr. (2) that "a pardon granted bona fide
is

(1) AI.R 1969 Delhi 21

(2) [1964] 3 S.C. R 297.
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fully protected by the provisions of section 529 of the
Crimnal Procedure Code". W have already extracted the

rel evant part of section 529. On the view expressed by us
that the order of the District Magistrate granting pardon is
legal and valid, it is not necessary for the State to rely
on section 529, clause (g) in this case.

In the result the order and judgnent of the Hi gh Court dated
Septenber 11, 1968, in so far as it holds that the grant of
pardon by the District Mgistrate was illegal are set aside
and to that extent the appeal is allowed in part. The order
dated June 1, 1966 of the District Mgistrate, Kanpur, wll
stand restored.

S.C Appeal allowed in part.
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