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ACT:

Bonbay Sales-tax Act (3 of 1953), ss,. 10(a), 10-C Goods
shi pped from Cochin under bill of lading at risk of buyer in
Bonbay but deliverable to buyer only on payment of price to
bankers-Property in goods whet her passes to buyer in Cochin
or in Bonbay-Goods whether |iable to purchase tax under s.
10(a) - Section 10-C whether applies.

Sal e of Goods Act (3 of 1930), s. 25(2)-Passing of  property
when goods shipped under bill of |ading.

HEADNOTE:

The appel | ant - conpany, a nmanufacturer of footwear i'n Bonbay,
purchased rubber fromcertain dealers residing in the State
of  Cochi n. The goods were shipped by the Cochin sellers
from Cochin to Bonbay under bills of lading in which the
sellers thensel ves were naned as consi gnees.  The invoices
however showed that the goods were shipped at the risk of
the appell ant which was to pay insurance as well as freight
and other charges. For the period April 1, 1954 to March
31, 1955, the appellant was assessed to purchase tax under
s. 10(a) of the Bonbay Sal es-tax Act (3 of 1953). The
appel lant’s appeal under s. 30 of the Act failed. In a
reference under s. 34(1) of the Act the Hi gh Court held that
the property was intended by the parties to pass in Bonbay
and the appellant was liable to purchase tax. The appell ant
then came to this Court by special |eave.

It was contended on behal f of the appellant that (1) the
property in the rubber consignnents had passed to the
appellant in Cochin, (2) the term’person’ in s. 10(a)
shoul d be read as neaning a 'deal er who carries on business
i n Bonbay but who is not registered under the Act and (3) s.
10-C and not s. 10(a) applied to the transactions in
qguesti on.

HELD : (i) The ordinary rule that unascertained goods are
unconditionally appropriated to the contract and property
passes to the buyer on the delivery of the said goods to the
conmon carrier, does not apply to cases where goods are
shi pped under a bill of lading. In the latter case delivery
by the seller is not delivery to the buyer but to the
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Captain of the ship as bailor for delivery to the person
indicated in the bill of lading. The seller may take the
bill of Jlading to his own order. The effect of such a
transaction would be to control the possession of the
Captain as bailee and make hi maccountable for delivery of
the goods to the seller. The seller thus keeps to hinself
the right of demandi ng possession fromthe Captain and this
is consistent even with a special termthat the, goods are
shi pped on account of and at the risk of the buyer. Section
25 of the Indian Sale of Goods Act itself states that where
goods shipped are and by the bill of lading they are
deliverable to the order of the seller or his agent, the
seller is prima facie ‘deenmed to reserve the right of
di sposal . [848 E-QG

Gabarron v. Kreeft. (1875) L.R 10 Ex. 274, referred to.

The fact that the goods were shipped at the risk of the
buyer woul d not necessarily inply that property in the goods
had passed to the

846

buyer, " The endorsenent to that effect in the invoice only
i ndi cated that the i nsurance charges were to be paid by the
appel | ant . The clause had no bearing on the question of
passing of title. [849 G H]

Shephered v. Harrison, 1871 L.R (V) H L. 116, relied on
(ii) There is nothing in the context or |language of s. 10(a)
for inporting any qualification on the plain neaning of the
word ’'person’ in that section. The section plainly states
that purchases nade by a dealer froma person who is not a

regi stered dealer wll be subject to purchase tax. The
appel l ant was a dealer and it had made the purchases in
question fromsellers who were not registered dealers. The

provisions of s. 10(a) of the Act  were thus clearly
attracted and the purchases were |liable to tax. [852 F]

(iii) The contention that s. 10-C governed the transactions
in question could not be sustained. Section 10-C reproduces
the Explanation to Art. 286(1)(a) of the Constitution and
would apply only where under general law the sale takes
place outside the State but the goods are delivered 'as a
direct result of the sale for consunption within the State
of Bombay. [853 B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal-No. 275 of 1964.
Appeal by special leave fromthe judgnment and order dated
April 23, 1962 of the Bonbay High Court in ~Sales Tax
Ref erence No. 18 of 1961

S. B. Donde, K Rajendra Chaudhuri and K. R . Chaudhuri,
for the appellant.

C. B. Agarwala, R Ganapathy lyer, B. R G K. Achar, and
R H. Dhebar, for the respondent.

The Judgrment of the Court was delivered by

Ramaswam , L This appeal is brought by Special Leave against
the judgnent of the High Court of Judicature at Bonbay dated
April 23, 1962 on a reference by the Bonbay Sales Tax
Tribunal under S. 34(1) of the Bonbay Sal es Tax Act, 1953.
The appellant is a nmanufacturer of footwear in Bonbay.
During the assessment year April 1, 1954 to March 31, 1955,
the appel |l ant purchased rubber fromcertain deal ers residing
in the State of Cochin. These purchases were assessed to
purchase tax by the Sales Tax O ficer under S. 1 0 (a) of
the Bonbay Sal es Tax Act (Bombay Act 111 of 1953-hereinafter
referred to as the Act) as they were made "from a person who
is not a registered dealer"”. The Cochin sellers had their
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agents in Bonmbay who received orders on behalf of the
appel l ant. The orders of the appellant were accepted by the
agents in Bonmbay and the goods were shipped by the sellers
from Cochin to Bonbay. After the goods were shipped, the
demand drafts were forwarded along with the
847
Bills of Lading by the vendors to their bankers in Bonbay.
The bankers endorsed the bill of lading in Bonrbay and handed
it over to purchasers in Bonbay in exchange for the price.
The price was also paid in Bonbay. In the Bills of Lading
the sellers in, Cochin were described as both consignors and
consi gnees. After the goods were shipped, an invoice was
drawmn on the appellant in which were printed the follow ng
wor ds :
"Shipped per S.S......... ... ... from Cochin to
Bonbay -~ on account and risk of Messrs Carona
Sahu-Co. Ltd., 15-A, Elphinstone Crcle, Fort,
Bonbay. "
For the /period April 1, 1954 to WMarch 31, 1955, the
appel l ant. _was assessed to purchase tax by the Sales Tax
Oficer, Licence Circle, Bonbay by  his assessnent order
dated March 31, 1956, under cl. (a) of s. 10 of the Act; The
appel | ant preferred an appeal under s. 30 of the Act to the
Assi stant Col |l ector ‘of Sales Tax, Appeals 11, Bombay Circle
Bonbay but it was dism'ssed. A revision application to the
Additional Collector of Sales Tax was dismssed. The
appel l ant thereafter noved the Sal es Tax Appellate Tribuna
at Bombay for revision of the order passed by the Additiona
Col l ector of Sales Tax. By its judgment dated Septenber 4,
1959 the Bonbay Sal es Tax Tribunal dism ssed the revision
application and confirmed the order made by the Sales Tax
aut horiti es. At the instance of the appellant, the Sales
Tax Tribunal referred the follow ng questions of ‘law for
deci sion of’ the Bonbay Hi gh Court under-s. 34(1) of the Act
1. \Whether on the facts and circunstances of
the case, the property in the riubber
consi gnnents passed to the applicant in Cochin
i.e. outside the State of Bonbay ?
2. Wiet her the purchase tax under s. 10(a) is
leviable in respect  of the -purchases in
di spute ?
By its judgment dated April-23, 1962 the Bonbay Hi gh Court
answered both the questions of lawin favour of the State
and’ agai nst the appell ant.
The first question that arises for determination in this
case is, whether, on the facts and circunstances  of the
case, the property in the rubber consignments passed to the
appellant in Cochin i.e. outside the territorial limts of
the State of Bombay. 1In this connection the facts found by
the Sal es Tax Tribunal are that the Cochin sellers had their
agents in Bonbay who received the orders of the “appellant
and arranged for the shipping of the-
848
goods. In accordance with these orders the goods were,
shi pped by the Cochin sellers from Cochin to Bonbay. The
Bills of Lading were in the nane of the sellers as
consi gnors and consi gnees. The invoi ces however showed that
the goods were shipped at the "risk and on account of Ms.
Carona Sahu and Conpany (P) Ltd." The insurance charges were
borne by the appellant who also paid freight and other

char ges. The bills of lading were sent by the sellers
through the bank to be delivered to the buyers in Bonbay on
paynment of the price of the goods. In view of these facts,

the High Court held that the property was intended by the
parties to pass in Bonbay and the endorsenent in the invoice
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that the goods were being shipped "on account of and at the
ri sk of the buyers" did not nean anything nore than that the
i nsurance charges were to be paid by the buyers. On behalf
of the appellant, M. Donde subnmitted that the property in
the rubber consignments had passed to the appellant in
Cochi n. In our opinion, thereis no warrant for this
subm ssion and the view taken by the High Court is correct.

The lawis well established that in the case of a contract
for ,sale of unascertained goods the property does not pass

to t he pur chaser unl ess there is uncondi ti ona
appropriation, of the goods in a deliverable state to the
contract. In the case of such a contract, delivery of the
goods by the vendor to the common carrier is an

appropriation sufficient to pass the property. But there is
a difference in the legal effect of delivering goods to a
common carrier on the one hand and shi pnent on board a ship
under a bill of lading on the other hand. Where goods are
delivered on board a vessel to be carried, and a bill of
lading is taken, the delivery by the seller is not delivery
to the buyer, but to the captain as bailee for delivery to
the person_indicated by the bill of lading. ’'The seller my
therefore take the bill of lading to his own order. The
effect of this transactionis to control the possession of
the captain and nake the captain accountable to deliver the
goods to the seller as the holder of the bill of |ading.
The bill of lading is the synbol of property, and by so
taking the bill of lading the seller keeps to hinself the
right of dealing with property shi pped and al so the right of

demandi ng possession from the -captain, and this is
consistent even wth a special termthat the goods are
shi pped on account of -and at the risk of~ the huyer. In
Gabarron v. Kreeft (1) Lord Parker |aid down the principle

as follows
"The English cases, however, on which the Sale
of Goods Act was founded seemto show that the
appr o-
(1) (1875) L.R 10 Ex. 274.
849

priation would not be such as to pass the
property if it appears or can be inferred that

there was no actual intention to pass it. I'f
the seller takes the bill of lading to his own
order and parts with it to a third person, not
t he buyer, and that third person, by
possession of the bill of lading, gets the

goods, the buyer is held not to have the
property so as to enable himto recover from
the third party, notwi thstanding that the act
of the seller was a clear breach of the
contract."

Ss. 23 and 25 of the Indian Sale of Goods Act
are identical in language to the corresponding
provisions of the English Sale of Goods Act.
S. 25 states as follows :

"(1) Where there is a contract-for the sale of
speci fic goods or where goods are subsequently
appropriated to the contract, the seller may,
by the terns of the contract or appropriation

reserve the right of disposal of the goods
until certain conditions are fulfilled. In
such case, notwi thstanding the delivery of the
goods to a buyer, or to a carrier or other
bail ee for the purpose of transnmission to the
buyer, the property in the goods does not pass
to the buyer until the conditions inmposed by
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the seller are fulfilled.

(2) Where goods are shipped and by the bil

of lading the goods are deliverable to the

order of the seller or his agent, the seller

is prima facie deened to reserve the right of

di sposal
On behalf of the appellant it was contended that the goods
were shipped "on account and at the risk of Messrs. Car ona
Sahu and Conpany (P) Ltd." and therefore the property in the
goods nust be held to have passed to the appellant on
shi pnment in Cochin. W do not think there is any substance
in this argunent. The endorsenent in the invoice nerely
i ndicated that the insurance charges were to be paid by the
appel l ant and the clause has no bearing on the question of
the passing of title. In Shepherd v. Harrison(l) the
plaintiff in England sent an order to P and Co. at
Pernanbuco to buy cotton for the plaintiff. P and Co.
bought | cotton on account of the plaintiff and nade out an
i nvoi ce "on account and risk of Ms. John Shepherd & Co."
(1) 1871 L.R (V) H. L. 11 6.
850
but the bills of lading were taken deliverable to P and
Co.’ s order or assigns paying freight. The invoice was sent
directly to the /plaintiff but the bills of lading were
endorsed in blank by P and Co. and sent with the bill of
exchange to their own agents in England.. The English agents
forwarded the bills of lading with the bills of exchange to

the plaintiff requesting himto accept the bill of exchange.
The plaintiff retained the bill of |ading but returned the
bill of exchange unaccepted on the ground that P and Co. had

not conplied with the plaintiff’'s order.. The plaintiff then
presented the docunents to the defendants who refused to
deliver the cotton in view of the instructions from the
agents of the consignor. On these facts, it was held by the
House of Lords that the property in the goods did not pass

to the plaintiffs although they had retained the 'bill of
| adi ng because no property was intended to pass wuntil the
plaintiff had accepted the bills of exchange. 't was

strongly argued for the plaintiff that the goods were
shi pped on account and at the risk of the consignees, but
t he House of Lords unanimously di sm ssed the appeal holding
that the property in the goods did not pass to the purchaser
either in Pernanbuco or in Liverpool. Dealing wth the
argunent that the transfer of risk was an indication of the
transfer of property, Lord Cairns held as follows
"In the invoice, the goods are described as
bei ng shipped on account and at the risk of
the plaintiff. But along with the invoice, a
bill of |ading was taken from the Captain
making the cotton deliverable, not- to the
plaintiff, but to the shipper on board. 'It is
perfectly well settled that, in that state of
things, the entry upon the invoice, stating
that the goods are to be shipped on account

and at the risk of the consignee, is not
concl usi ve but may be overruled by the
circunstance of the jus disponendi bei ng

reserved by the shipper through the nedium of
the bill of lading."
Applying this principle to the present case, we are of the
opinion that the High Court rightly held, upon the facts
found, that the property in the rubber consignnment passed to
the appellant in the State of Bonbay.
We pass on to consider the second question of law arising in
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this case-whether the purchase tax wunder S. 10(a) was
leviable in respect of the purchases in dispute. It is
necessary at this stage to reproduce the rel evant provisions
of the Bonbay Sales Tax Act, 1953 as it stood at the
material time. Section 2(6) of the Act defines a "dealer"
as meani ng any person who carries on the

851

busi ness of selling or buying goods in t he pre-
Reorgansiation State of Bonbay excluding the transferred
territories, whet her for conmi ssion, remuneration or

otherwise and includes a State Governnent which carries on
such business and any society, club or association which
sells goods to or buys goods from its nenbers. Section
2(11) defines a "registered dealer" to nmean a dealer
regi stered under s. 11 or deened to be a registered dealer
under s. 12-B. According to s. 2(13) "sale" means a sal e of
goods. made within the pre-Reorganisation State of Bonbay,
excluding the tranferred territorie’s for cash or deferred
paynment or other val uabl e consideration and includes any
supply by a society or club or an association to its nenbers
on paynent of price or fees or subscription, but does not
i ncl ude a nortgage, hypothecation, charge or pl edge.
Section 6 of the Act is to the follow ng effect
"(1) -Subject to any rules made under S. 18-B
there shall be paid by every dealer who is
liable to pay tax under this Act-
(ia) sales tax or purchase tax-on his sales or
purchases in accordance w th the provisions of
section 7-A
(a) a sales tax on his sales levied in
accordance with the provisions of section 8,
(b) a general sales tax-on his sales |evied
in accordance with the provisions of  section
9, and
(c) a purchase tax on his purchases |evied
in accordance with the provisions of  section

10,

(d) a tax on ‘his purchases |evied in
accordance with the provisions of section 10-
AA.

(2) The tax payable by a dealer —under any
cl ause of

sub-section (1) shall be paid in addition to
the tax or taxes, if any, payable by such
deal er under any other clause or clauses of
the said sub-section."”

Section 10(a) states as follows :

"10. Subject to the provisions of section 7,
there shall be levied a purchase tax on the
turnover of purchases of goods specified in
colum 1 of Schedule B at the rates, -if any,
speci fied against such goods in colum | 4 of
the said schedul e, -

(a) where such goods are purchased from a
person who is not a registered dealer;"

852

Section 10-C reads :

"I'n the case of such goods as nmay be specified
by the State Government by notification in the
Oficial Gazette fromtime to time, which have
been despatched or brought fromany place in
India outside the State of Bonbay and are
actually delivered as a direct result of a
purchase to a buyer in the State of Bonbay for
consunption therein, there shall be paid by
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such buyer on such purchase an outside goods
purchase tax |l evied at such rate not exceedi ng
twenty-one pies in the rupee as may be
specified in such notification, unless the
buyer produces a declaration nmade by the
seller of such goods in the prescribed form
certifying that the seller is a registered
deal er and shall pay the tax on such sale in
due course
Provi ded that no such tax shall be levied on
the purchase of any goods by a registered
dealer if after the purchase the goods are
sold by himor used by himin the prescribed
manner in the manufacture or processing of any
goods for - sale."
It is argued by M. Donde that the term "person" in s. 10(a)
should be read as neaning a deal er who carries on business
i n Bonbay but who is not registered under the Act. 1In other
words, | it is contended that the person referred to in s.
10(a) nust be a dealer within the definition of s. 2 (6) of
the Act but who is not registered either because he failed
to get hinmself registered or because his turnover is |less
than the specified limt: W are unable to accept the
argunent put forward by M. Donde as correct. W see no
reason for placing any limtation or qualification on the
term "person" which occurs ins. 10 (a). There is nothing
in the context or |anguage of the section for inporting any
qualification on the plain neaning of that expression. That
section plainly states that purchases nade by a dealer from

a person who is not a registered dealer will be subject to
purchase tax. The appellant is a dealer and it has nade the
pur chases in question from the sellers who are not

regi stered dealers. The provisions of s. 10(a) of the Act
are satisfied in the present case and  the purchases in
guestion accordingly are liable to tax.
The next contention of M. Donde is that the provisions of
S. 10(a) cannot apply to transactions of purchase where the
purchased goods have been brought from outside the State of
Bonbay for consunption in that State because s. 10-C of the
Act would apply to such transactions. W do not think there
i s any warrant

853
in this argunent. S. 10-C reproduces the Explanation to
Art. 286(1)(a) of the Constitution and it would apply where
under general |law the sale takes place outside the State but
the goods are delivered as a direct result of the sales for
consunption within the State of Bombay. The buyer referred
to in s. 10-C need not necessarily be a dealer wunder. the
Act, because so far as the dealers are concerned they are
only liable to three types of taxes, viz., sales tax,
general tax and purchase tax, enunerated in s. 6 “which is
the charging section. On the other hand. s. 10-C applies to
a "buyer" who brings into the State of Bonbay goods  which
are notified in the Oficial Gazette. It should also  be
noticed that s. 10-C deals only with certain specific goods
to be notified by the State Government, whereas s. 10(a)
i ncl udes all purchases nmade from persons other t han
regi stered dealers. It is manifest that the scope and anbit
of these two sections are different. W are of opinion that
M. Donde is unable to make good his submission on this
aspect of the case and the High Court has rightly answered
this question of law also in favour of the State and agai nst
t he assessee.
For the reasons expressed, we hold that this appeal fails
and nust be dism ssed with costs.
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Appeal
854

di sm ssed.




