http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 14

PETI TI ONER
SUNDARJAS KANYALAL BHATIJA & ORS

Vs.

RESPONDENT:
COLLECTOR, THANE, MAHARASHTRA & ORS

DATE OF JUDGVENT13/07/1989

BENCH
SHETTY, K. J. (J)
BENCH

SHETTY, K. J. (J)
azA, G L. (J)

Cl TATI ON
1990 AIR 261 1989 SCR (3) 405
1989 SCC (3) 396 JT 1989 (3) 57

1989 SCALE (2)7
Cl TATOR | NFO :
R 1990 SC 322 (8)

ACT:
Constitution of India----1950.

Articles 32, 136, 226 and 141--Judicial Review-Part of
the Constitutional scheme--Law to be nade clear, certain and
consistent. Rules of natural justice--Not applicable to
| egi slative action plenary or~ subordi nat e--Requirenent of
hearing not inplied in exercise of |egislative powers.

Bonbay Provincial Minicipal Corporation Act 1949--Sec-
tion 3--Draft notification--Merger of nunicipal areas into
Cor poration issuance of--Governnent not entitled to hear the
parties.

HEADNOTE

On June 19, 1962, the Covernment of Mharashtra i ssued a
draft notification under Section 3(3) of the Bonbay Provin-
cial Municipal Corporation Act, 1949 and thereby proposed
the formation of "Kalyan Corporation", by nerging of nunici-
pal areas of Kalyan, Anbarnath, Donpoivali and U hasnagar
The proposal was resented to by the residents of the said
areas and many objections and representations by persons,
conpani es and authorities including the nmunicipal bodies of
Ambarnath, and U hasnagar were made. So far as' U hasnagar
was concerned it was stated that Sindhi Comunity  after
partition has settled at U hasnagar and to keep the identity
of Sindhies distinct, they had formed Al India Sindh
Panchayat Federation. The said Federation challenged the
draft notification by a Wit Petition before the H gh Court.
On an assurance being given by the Government before the
High Court that the representati on nade by the Federation
would be duly considered, the Wit Petition was allowed to
be withdrawn. As per the assurance, the Federation was given
personal hearing on their representation. Only the Federa-
tion was heard, none of the other representationists was
afforded any hearing though their objections were duly
considered. After considering the matter in the nanner
af oresai d, the Governnent decided to exclude U hasnagar from
the proposed Corporation and accordingly a notification
under section 3(2) of the Act was issued. The Corporation
was thus Constituted excluding U hasnagar. Save as aforesaid
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no other alteration was nade in the notification
406

The Residents of Anmbarnath nunicipal area were not
satisfied. They noved the H gh Court challenging the validi-
ty of the notification issued under section 3(2) of the Act.
Their main contention was that there has been hostile dis-
crimnation in the natter as only the Federation was heard
and none el se. They al so asserted that the establishnment of
a Corporation wthout U hasnagar, keeping in viewthe geo-
graphi cal contiguity was unintelligibe and inconprehensible.
According to themit was arbitrary and opposed to the object
of the Act.

Federation and others interested in the proceedi ngs were
allowed to intervene and they supported the stand taken by
the Government which was the nmain respondent.

The State pl eaded that the formation of Corporation was
an extension of the |egislative process and as such section
3 was a piece of conditional |egislation, and the notifica-
tion issued i n exercise of that power cannot be said to have
been vitiated by non-conpliance with the principles of
natural justice. According to the State it was not obligato-
ry for the State to issue a prelimnary notification over
again before the final notification excluding U hasnagar was
i ssued.

The High Court took the viewthat the decision to ex-
clude U hasnagar was taken by the State abruptly and in an
irrational manner and that the decision was against the
object of the Act. On the legality of the procedure followed
by the Governnent, the H gh Court held that once a decision
was taken, it was obligatory onthe part of the  Governnent
to reconsider the proposal asa whole so for as the rest of
the areas were concerned.

The High Court without quashing the inpugned notifica-
tion directed the State Government ‘to reconsider the propos-
al under subsection (3) of the Act either to exclude or
i ncl ude any area and accordi ngly make anends in the notifi-
cation. It was also directed that the Petitioners /and the
Federation be given a reasonabl e opportunity of being / heard
before any final decision in the matter is taken. Against
the aforesaid decision of the High Court only interveners
have preferred these appeals. The State and Kelyan City
Cor por ati on have not appeal ed.

Counsel for the appellants reiterated the stand taken by
the Governnent before the High Court and urged that -the
State had a wide discretion in the selection of ~ areas for
constituting the Corporation and the Court cannot interfere
with such discretion. State’s power to consti-

407
tute a corporation is legislative in character and rules of
natural justice have no application. It was urged that the

state had conplied with all the statutory requirenments and
it was not necessary for the state to go through that | exer-
cise again. It was further urged that the decision of  this
Court has been disregarded and a binding decision of a co-
ordinate bench of the sane Court in Village Panchayat Chi-
kal thane & Anr. v. State of Mharashtra has been ignored.

Al owi ng the appeals, this Court,

HELD: In our systemof judicial review which is a part
of our constitutional scheme, this Court holds it to be the
duty of Judges of superior Courts and tribunals to make the
law nore predictable. The question of law directly arising
in the case should not be dealt with apol ogetic approaches.
The | aw rmust be made nore effective as a guide to behavi our
It nust be determined with reasons which carry convictions
within the Courts, professions and public otherw se the
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| awyers woul d be in a predicanment and woul d not know how to
advise their clients. Subordinate Courts would find them
selves in an enbarrassing position to choose between the
conflicting opinions. The general public will be in a dilem
ma to obey or not to obey such law and it ultimately fails
into disrepute. [417D F]

It is needless to state that the judgnment of superior
Courts and Tribunals nust be witten only after deep travai
and positive vein. One should never |et a decision go unless
he is absolutely sure it is right. The law nust be nade
clear, certain and consistent. But ceritude is not the test
of certainty and consi stency does not nean that there should
be no word of new content. The principle of |aw may devel op
side by side with new content but not 1in consistencies.
There could be waxing and waning the principle depending
upon the pragmatic needs and noral yearings. Such devel op-
ment of |aw particularly is inevitable in our devel oping
country. [417G H;, 418A- B]

The rules of ~natural justice are not applicable to
| egi sl ative activity plenary or subordinate. The procedura
requirenment of hearing is not inplied in the exercise of
| egi sl ati ve powers unl ess hearing was expressly prescribed.
[ 419F]

The High Court, ‘therefore, was in error in directing the
Government to hear the parties who are not entitled to be
heard in |aw, section 3 of the Bonbay Provincial Minicipa
Corporation Act 1949. [419F (G
The Government in the exercise of its powers under section 3
is
408
not subject to the Rules of natural justice any nore than is
| egislature itself. [419F]

Mahadeol al Kanodia v. The Adm ni strator General of West
Bengal, A 1.R (1960) S.C. p. 926; Sri Bhagwan and Anr. v.
Ram Chand and Anr., A I.R (1965) S.C 1767 at 1773; Union
of India v. Raghbir Singh, [1989] 2 S.C.C. 754; The Nature
of Judicial Process by Benjamn N. Cardozo; Bates /v. Lord
Heil sham of St. Marylebone and G hers, 1, WL/R /1373
Tul si pur Sugar Co. Ltd. v. The Notified Area Comittee,
Tul sipur, [1980] 2 S.C.R 1111 and Baldev Singh v. State of
H machal Pradesh, [1987] 2 S.C.C. 510, referred to.

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 5736 of
1985 & C. A No. 508/1986.

From the Judgnent and Order dated 14.8.1985 of. the
Bonbay High Court in Civil Wit Petition No. 3420 of 1983.
N. N. Keswani and R N. Keswani for the Appellants.

G Ramaswany Additional Solicitor Ceneral, S. K. Dhola-
kia, Shishir Sharma, P.H Parekh, A S. Bhasne and V.B. Josh
for the Respondents.

The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. The case involved in these two
appeals, wth |eave, seens indeed straight forward enough
but the H gh Court of Bonbay nade it, as we venture to
think, unsatisfactory and in a sense against judicial pro-
priety and decorum

The facts which are of central inportance may be stated
as follows.

On June 19, 1982, the CGovernment of Maharashtra issued a
draft notification under sec. 3(3) of the Bombay Provincia
Muni ci pal Corporation Act, 1949 (the "Act"). The draft
notification proposed the formation of what is termed as
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"Kal yan Corporation"” (the "Corporation"). It suggested the
nerging of Municipal areas of Kalyan, Anbarnath, Donpival
and U hasnagar. Against this proposal, there were nany
objections and representations from persons, conpanies and
the authorities. Anbarnath and U hasnagar Municipal bodies
and also some of the residents therein submtted their
represen-

409

tations. They objected to the nerger of their municipa
areas into the Corporation. It is said that in U hasnagar
Muni ci pal area, Sindhies are predonminant. In 1947, they were
the victinms of partition of the country. Being uprooted from
their hone | and, they have since settled down at Ul hasnagar
They have forned union or federation called the Al India
Si ndhi  Panchayat Federation. It is interested in having a
separate identity for U hasnagar. The Federation chall enged
the said draft notification by .a wit petition before the
Bonbay Hi gh Court. The wit petition was not disposed of on
nerits. 't was permtted to be withdrawmm on an assurance
given by the Governnent. The Governnent gave the assurance
that the representatives of the Federation would be given an
opportunity of being heard before taking a final decision
As per the assurance, they were given personal hearing on
their representations. The others who have filed simlar
representations were not heard. But their objections or
representati ons were duly considered. Thereupon, the Govern-
nment deci ded to exclude U hasnagar fromthe proposed Corpo-
ration. Accordingly, a notification under sec. 3(2) of the
Act was issued. The Corporation was thus constituted w thout
U hasnagar. That was the only alteration nade in the propos-
al earlier notified. Al other areas indicated in the draft
notification were nerged in the Corporation

The residents of Anbarnath Miunicipal areas were not
sati sfied. They were, perhaps, nore worried by the exclusion
of U hasnagar than the inclusion of their own area. They
noved the Hi gh Court under Article 226 of the Constitution
challenging the notification issued under sec. 3(2) of the
Act. They inter-alia, contended that the action of the
CGovernment affording an opportunity of being heard only to
the Federation and not to other objectors was contrary to
Article 14. It was a hostile discrimnation to hear only one
of the objectors. They asserted that the —establishment  of
the Corporation wthout U hasnagar Minicipal area, having
regard to the geographical contiguity was unintelligible and
i nconmprehensible. It was arbitrary and opposed to the object
of the Act. They also contended that there ought to have
been a fresh draft notification after taking a decision to
exclude U hasnagar fromthe proposal. Wth simlar conten-
tions and for the sane relief, there was another wit ~ peti-
tion before the High Court. It was filed by the -Nationa
Rayon Corporation Limted which is a conpany | ocated wthin
the Municipal Iimts of Anmbarnath.

The Sindhi Panchayat Federation was not a party to the
wit petitions. It was, however, allowed as an intervener
Sone ot her persons who were interested in the outcone of the
wit petitions were
410
also permtted to intervene in the proceedings. They sup-
ported the stand taken by the Governnent which was the rmain
respondent in the wit petitions.

The State in its counter affidavit resisted the peti-
tioners’ claimraising several grounds. The first point to
be noted in this context is this:

"That the formation of Minicipal Corporation
under sec. 3 of the Act is an extension of the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 5 of 14
| egi sl ative process and, therefore, sec. 3 is
nothing but a piece of conditional |egisla-

tion. The principles of natural justice wll
not apply to such legislative function nor it
could be inmparted into it even by necessary
inmplication. The petitioners have not chal-
| enged the validity of the sub-section (2) of
sec. 8 of the Act and even otherw se the said
validity has been upheld by a Division Bench
of this Court (Shah and Deshpande, J J) in
wit petition No. 706-A of 1982 (The Village
Panchayat Chi kal t hane and Anr. v. The State of
Mahar ashtra . and Anr. deci ded on 23/24 Decem
ber, 1982. Therefore, it cannot be said that
the notification issued in exercise of the
said legislative power is vitiated by non-
conplaince with the principles of natura
justice.” The conditions laid down by sec. 3
are fully conplied with; a prelimnary notifi-
cation was issued as contenplated by sub-
section (4) of sec. 3 of the Act; the objec-
tions and suggestions nade by the various
citizens and persons were duly considered by
the State Government and thereafter the fina
notification was issued. In the very nature of
things ' there is bound to be difference and
variance between the prelimnary notification
and ‘the final notification. Only because the
U hasnagar Munici pal Council is excluded from
the final notification, it cannot be said that
there was any major departure fromthe prelim
inary notification or it was necessary to
issue a prelimnary notification over. again
before the final notification was issued in
that behal f."

The second factual point to be noted is this:
"Due to partition of India in 1947, the Sindh
peopl e have been uprooted fromtheir  honel and
and with hard | abour they have settled them
selves in different parts of the country. One
can appreciate their feelings about their
anxi -

411

ety to naintain their separate entity. |If such
a large part is forcibly included in the
Corporation ignoring their 'sentinents and
wi shes, it may not result in smooth working of
the proposed Corporation which is necessary
for proper developnent. It is,  therefore,
desirable to constitute the new Kal yan  Cor po-
ration w thout including U hasnagar - for the
time being."

The High Court was not inpressed with the above reason-
ings. The H gh Court said that the decision to exclude
U hasnagar was taken by the Governnent abruptly and in _an
irrational manner. The decision was arbitrary and against
the purpose of the Act. On the legality of the procedure
foll owed by the Government, the High Court said:

"Once that decision was taken, it was obliga-
tory on the part of the CGovernment to recon-
sider the proposal as a whole so far as the
rest of the areas are concerned."”

Ref erence was also nade to the report of the "Sathe
Conmi ssion" to fortify the conclusion that U hasnagar could
not have been isol ated. The "Sat he Comm ssion” was a one nan
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Conmi ssi on appointed by the State Governnent to enquire and
report on the establishnment of new Minicipal Corporations.
The Commission in its report anong others, seens to have
indicated that Kalyan, U hasnagar and Anbarnath are one
contiguous stretch of territory with a |length of about 8
kms. from North-West to Sout h- East .

The High Court then nmade sone general observations as to
the purpose for which Minicipal Corporations should be
constituted went on:

"I't was the avowed policy after independence
to change the socio-economc map of the wvil-
lage and town. A corporate life can only be
ensured if there is a corporate conscience and
an attitude to live together. City is an
epitome of the social world where all belts of
civilization interest along its avenues. A
Muni ci pal Corporation is ....... in nature,
where people belonging to different castes,
creeds, religious and | anguage want to |ive
with each other. Town planning cannot be
denoni national or  fractional. It is not a
museum of~ human beings otherw se Harij an
Bastis, ~ Mominpures and such other Mbhallas

will ‘have to be preserved to naintain its
separateidentity and the socio

412

econonmic map of the village or city will never
change. It cannot be forgotten that we are

headi ng towards a global village.. By saying
this, we do not want to belittle the achieve-
nments of sacrifice of the Sindhi Comunity.
However, that is not very relevant for decid-
ing the question of the establishnent. of a
Muni ci pal Corporation. Its main object is to
ensure better municipal governnent of the
city. It appears that Governnent was also
aware of this and this seems to be the reason
why the decision "for the time beingis perti-
nent and clearly indicates that the Governnent
wanted to reconsider the issue at ~a |later

st age. However, unfortunately till t oday
CGovernment has not taken any decision in -that
behal f."

The Hi gh Court, however, felt that it was not —necessary
to quash the notification establishing the Corporation: This
i s how the concl usi on was reached:

"I't will not be fair to quash the notification
as a whol e and unsettle the Minicipal Admnis-
tration. In our view, that is also not ‘neces-
sary since fromthe affidavit of the Govern-
ment, it is clear that the decision taken in
that behalf was tentative, i.e., for the tine
being and it is not all-time permanent  deci-
sion. Under sub-section (3) of sec. 3 of the
act, the State Governnment has power to exclude
or include any area specified in the notifica-
tion issued so far as Anbarnath Town is con-
cerned, reconsideration of the present case of
the whole matter was absol utely necessary when
the decision to exclude the U hasnagar Minici -
pal Council fromthe proposed Minicipal Corpo-
ration, ,though tentative in nature, was
t aken. "

Finally, the operative portion of the Order was put in
the follow ng termns:
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"Therefore, wthout setting aside the fina

notification, we direct the State Governnent
to reconsider the proposal under sub-sec. (3)
of sec. 3 of the Bombay Provincial Minicipa

Corporations Act either to exclude or include
any area, within a period of six nonths from
today. The wit of mandanus to be issued
accordingly. It is needless to say that after
the necessary steps are taken under sec. 3(3)
of the Act, the State Government shall nake
the necessary

413

amends in the notification issued.

XXX XXX XXX XXX

XXX XXX XXX XXX

"In the result, therefore, the rule is nade
partly absolute and the State GCovernment is
directed to exercise its power under sec. 3
sub-sec. (3) of the Act in accordance with | aw
within a period of six nmonths. It is needless
to say that the petitioners will be entitled
to raise objections and nmake their suggestions
in that behalf after a notification under
sub-sec (3) read with sub-sec (4) of sec. 3 of
the 'Act  is issued. Since the popular |oca

sel f-CGovernnent is not in-existence in any of
the | Municipal Councils or even in the newy
established nunicipal corporation and having
regard to the peculiar facts and circunmstances
of the case, inour view, this is a fit case
where the petitioners of these two petitions
and Al India Sindhi Panchayat Federation
should be given a reasonabl e opportunity of
being heard before any final decision in the
matter is taken."

Agai nst the judgnent of the H gh Court, the State Cov-
ernnent has not preferred any appeal. The Kalyan Gty Corpo-
ration though vitally concerned with the matter, ~“has also
not appealed to this Court. The present appeals are only by
those who were inpleaded as interveners in the wit peti-
tions.

We have heard counsel for all parties and gave our best
attention to the questions raised by the appellants. Counse
for the appellants reiterated the stand taken by the Govern-
nment before the High Court. He urged that the State has a
wi de discretion in the selection of areas for constituting
the Corporation and the Court cannot interfere wth such
di scretion. The Court has no jurisdiction to  examne the
validity of the reason that goes into the decision of the
CGovernment. The power to constitute Minicipal Corporations
under sec. 3 of the Act is legislative in character. It is
an extension of |Ilegislative process for which rules of
natural justice have no application. He said that the GCov-
ernment in the instant case has conplied with the statutory
requirenents and it was not expected to do anything nore in
the premses. And, at any rate, it is wholly unnecessary
according to the counsel to go through that exercise again
as the H gh Court has suggested.

414

The other linb of the argument of counsel for the appel -
lants relates to the manner in which the H gh Court disposed
of the matter. it was said that a decision of this Court has
been disregarded and a binding decision of a co-ordinate
Bench of the sane Court has been ignored.

The grievance of the appellants’ counsel, in our opin-
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ion, is not wholly unjustified. At the beginning of the
judgrment, we have said that the High Court rendered the
judgment in a sense against the judicial propriety and
decorum We were not happy to make that observation, but
constrained to say so in the prem se and background of the
case. It may be noted that the result of the wit petitions
before the High Court turns on the nature and scope of the
power conferred on the Governnent under sec. 3 of the Act. A
Division Bench of the H gh Court has taken the view that
that power is in the nature of legislative process. That
judgrment was rendered on 23/ 24 Decenber, 1982, by a Bench
consi sting of Shah and Deshpande, JJ. It was in wit peti-
tion No. 706-A of 1982--The Village Panchayat Chikalthana
and Another v. The State of Mharashtra and Another, |n that
case, the challenge wasto the validity of sec. 3(2) of the
Act on the ground that it suffers fromthe vice of excessive
del egation for want of guidelines for the exercise of power.
Repel l ing the contention, it was held that sec. 3 is in the
nature of a conditional |egislation and, therefore, |aying
down the policy or guidelines to exercise the power was
unnecessary. It was enphasized that the exercise of power
under sec. 3(2) is conditioned by only two requirenents,
viz., (1) previous publication as contenplated by sub-sec.
(4) of sec. 3 of the Act, (2) issuance of a notification by
the Governnent after such previous publication. Once the
CGovernment publishes such a notification, ‘the |Ilegislation
becomes conplete and the other provisions of the Act are
i pso facto attracted to the Corporation so constituted. This
was the view taken by the Hi gh Court in Chikalthane case. To
reach that conclusion, the | earned judges relied. upon the
decision of this Court in Tulsipur Sugar Conpany, case 1980
2 SCR 1111.

The attention of the High Court in the present case was
drawn to the decision in Chikalthane, case. Counsel for the
State and interveners seened to have argued that the present
case really fell fairly and squarely within what was  said
there. They were indeed on terra firma since the decision in
Chi kal thane case was a clear authority against every conten-
tion raised by the petitioners. Faced with this predi canent,
counsel for the petitioners urged before the High Court that
their case should be referred to a | arger Bench to reconsid-
er the deci -

415
sion m Chi kal t hane, case. But |earned Judges, (Dharmadhikari
and Kantharia, J J) did not heed to that subnission. They
neither referred the case to a | arger Bench nor followed the
view taken in the Chikalthane, case. It was not as if they
did not conmprehend the issue to be determ ned and the prin-
ciple to be applied. They were very much aware of it  when
they renarked:
“I'n our opinion, once it is accepted.that this
is a piece of conditional |egislation, then it
will have to be held that the principle of
natural justice would not apply to such a case
as held by the Division Bench of this Court in
village Panchayat Chikalthane’'s case nor it
could be said that because under a m staken
noti ce the Federation was heard, the denial of
such a right to the petitioners will anpunt to
hostile discrimnation within the contenpla-
tion of Article 14 of the Constitution of
I ndi a."

After referring to these sinple legal principles, it is
unfortunate that the issue at stake was little explored. The
key question raised in the case was side-tracked and a new




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 14

strategy to interfere with the decision of the Governnent
was devised. The | earned Judges directed the Governnent to
publish again a draft notification for reconsideration of
the nmatter. They gave liberty to the wit petitioners and
the interveners to submit their representations. They ob-
served that "this is a fit case where the parties should be
given a reasonabl e opportunity of being heard." They did not
guash the inmpugned notification, but told the Governnent to
nmake necessary changes in the light of fresh consideration

Al these directions were issued after recording a positive
finding that the exclusion of U hasnagar fromthe Corpora-
tion was arbitrary and irrational. The net result of it is
that there is now no discretion with the Governnent to keep
U hasnagar away fromthe Corporation

It would be difficult for us to appreciate the judgnent
of the High Court. One nust remenber that pursuit of the
| aw, however glamprous it is, has its own linmtation on the
Bench. ~In a multi-judge court, the Judges are bound by
precedents and procedure. They could use their discretion
only when there is no declared principle to be found, no
rule and no authority. The judicial decorumand | egal pro-
priety denmand that where a | earned single judge or a Divi-
sion Bench does not agree with the decision of a Bench of
co-ordinate jurisdiction, the matter shall be referred to a
| arger Bench. It is a subversion of judicial process not to
follow this procedure.

416

Deprecating this kind of tendency of sonme  judges, Das
Gupta, J., in Mahadeolal Kanodia v. The Adm nistrator Gener-
al of West Bengal, AR 1960 SC 926 said (at 941):

"W have noticed with sone regret that when
the earlier decision of two Judges of the sane
High Court in Deorajin”s case, 58 Cal  WN 64
(AIR 1954 Cal 119) was cited before the
| earned Judges who heard the present appea
they took on thenselves to say that the previ-
ous decision was wong, instead of follow ng
the wusual procedure.in case of difference of
opinion with an earlier decision, of referring
no |l ess than legal propriety formthe basis of
judicial procedure. |If-_one thing is nore
necessary in law than any other thing, it is
the quality of certainty. That quality would
totally disappear if Judges of co-ordinate
jurisdiction in a H gh Court start ~ overruling
one anot her’s decision."

The attitude of Chief Justice, Gajendragadkar, in Lala
Shri  Bhagwan and Anr. v. Ram Chand and Anr., AIR 1965 SC
1767 was not quite different (at 1773):

“I't is hardly necessary to enphasize that
consi derations of judicial propriety and
decorumrequire that if a | earned single judge
hearing a matter is inclined to take the view
that the earlier decisions of the H gh Court,
whet her of a Division Bench or of a single,
Judge, need to be reconsidered, he should not
embark upon that enquiry sitting as a single
judge, but should refer the natter to a Divi-
sion Bench or, in a proper case, place the
rel evant papers before the Chief Justice to
enable him to constitute a larger Bench to
exam ne the question. That is the proper and
traditional way to deal with such matters and
it is rounded on healthy principles of judi-
cial decorumand propriety. It is to be re-
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gretted that the | earned Judges departed from
this traditional way in the present case and
choose to exam ne the question hinself."

The Chief Justice Pathak, in a recent decision stressed
the need for a clear and consistent enunciation of |ega
principle in the decisions of a Court. Speaking for the
Constitution Bench Union of India v. Raghubir Singh, [1989]
2 SCC 754 | earned Chief Justice said (at 766):

"The doctrine of binding precedent has the
nmerit of pro-
417
noting a certainty and consistency in judicia
deci si ons, ‘and enabl es an organi c devel opnent
of the | aw, besides providing assurance to the
i ndi vidual- as to the consequence of transac-
tions formng part of his daily affairs. And,
therefore, the need for a clear and consistent
enunci ation of legal principle in the deci-
sions-of a Court."
Cardozo propounded a sinilar thought with nore
enphasi s:
"1 am not to mar the symetry of the |I|ega
structure by the introduction of inconsisten-
cies ‘and irrelevancies and artifical excep-
tions unless for sonme sufficient reason, which
wi Il comonly by sone consideration of history
or customor .policy or-justice. Lacking such
a reason, | nust be logical just as | nust be
i mpartial, and upon like grounds. It will not
do to decide the sane question one way between
one set of litigants and the opposite way
between another" (The Nature of the Judicia
Process by Benjanmin N. Cardozo p. 33)
In our systemof judicial reviewwhichis a part | of our
Constitutional schene, we hold it to be the duty of judges
of superior courts and tribunals to make the | aw nore  pre-
dictable. The question of law directly arising in the case
shoul d not be dealt wth apol ogetic approaches. The | aw nust
be made nore effective as a guide to behaviour. 1t nust be
deternmined w th reasons which carry convictions within the
Courts, profession and public. Gtherwse, the | awers would
be in a predicanent and woul d not know how to advise their
clients. Subordinate courts would find thenselves in an
enbarrassing position to choose between the conflicting
opi ni ons. The general public would be in dilema to obey or
not to obey such law and it ultimately falls into disrepute.

Judge | earned Hand has referred to the tendency of sone
judges "who win the ganme by sweeping all the chessnen. off
the table". (The Spirit of Liberty by Alfred A Knopf, New
York (1953) p. 131). This is indeed to be deprecated. It is
needl ess to state that the judgnment of superior courts and
Tribunal s must be witten only after deep travail and | posi-
tive vein. One should never let a decision go until ‘he is
absolutely sure it is right. The |aw nmust be nade clear,
certain and consistent. But certitude is not the test  of
certainty and consi stency does not nmean that there shoul d be
no word of new content. The principle of law may devel op
side by side with new content but not
418
wi th inconsistencies. There could be waxi ng and wanning the
principle depending upon the pragmatic needs and noral
yearni ngs. Such devel oprment of law particularly, is inevita-
ble in our developing country. In Raghubir Singh, case,
| earned Chief Justice Pathak had this to say (1989) 2 SCC
754 at 767:
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"Legal conpul sions cannot be linmted by exist-
ing legal propositions, because, there wll

al ways be, beyond the frontiers of the exist-
ing law, new areas inviting judicial scrutiny
and judicial choice-making which could well

affect the validity of existing | egal dogma

The search for solutions responsive to a
changed social era involves a search not only
anong conpeting propositions of |aw, or
conpeting versions of a |legal proposition, or
the nodalities of an indeterm nacy such as
"fairness" or "reasonabl eness” but also anong
propositions from outside the ruling |[aw,

corresponding. to the enpirical know edge or
accepted values of present tine and place,
rel evant to- the dispensing of justice wthin
t he new paraneters.

And he conti nued:

The _universe of problens presented for judi-
ci al choi cemaking at the growi ng points of the
I'aw is an _~expanding  universe. The ar eas
brought under control by the accunul ation of
past judicial choice may be large. Yet the
ar eas newly presented for still further
choi ce, ~“because of changing social, economc
and technological conditions are far from
i nconsi derable. It has also to-be remenbered,
that « many occasi ons for new options arise by
the nere fact that no generation ['ooks out on
the world from quite the sane vant age-point as
its predecessor, nor for that matter with the
sanme perception. A different vantage point or
a different quality of perception often re-
veal s the need for choi cenaki ng where fornerly
no alternatives, and no problenms at all,  were
per cei ved. "

Hol mes tells us:

"The truth is, that the law is always ap-
proachi ng, and never reachi ng, consistency. It
is forever adopting newprinciples from life
at the end, and it always retains - old ones
fromhistory at the other, which have not yet
been absorbed or

419

sl oughed off. It will becone entirely consist-
ent only when it ceases to grow " (Holnes the
Conmon Law, p. 36 (1881).

Apart fromthat the judges with profound responsibility
could ill-afford to take stolid satisfaction of. a single
postulate past or present in any case. W think, it was
C cero who said about soneone "He saw life clearly- and he
saw it whole"; The judges have to have a little bit of that
in every case while construing and applying the | aw

Reverting to the case, we find that the conclusion  of
the Hi gh Court as to the need to reconsider the proposal to
formthe Corporation has neither the attraction of |ogic nor
the support of law. It nust be noted that the function of
the Governnent in establishing a Corporation under the Act
is neither executive nor admnistrative. Counsel for the
appel lants was right in his submission that it is 1egisla-
tive process indeed. No judicial duty is laid on the Govern-
nent in discharge of the statutory duties. The only question
to be exam ned is whether the statutory provisions have been
conplied with. If they are conplied with,, then, the Court
could say no nore. In the present case the Governnent did




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 14

publish the proposal by a draft notification and also con-
sidered the representations received. It was only thereaf-
ter, a decision was taken to exclude U hasnagar for the tine
bei ng. That decision became final when it was notified under
Section 3(2). The Court cannot sit in judgment over such
decision. It cannot |ay down nornms for the exercise of that
power. It cannot substitute even "its juster wll for
theirs."

Equally, the rule issued by the H gh Court to hear the
parties is untenable. The Government in the exercise of its
powers under Section 3 is not subject to the rules of natu-
ral justice any nore than is legislature itself. The rules
of natural justice are not applicable to legislative action
pl enary or subordi nate. The procedural requirenent of hear-
ing is not inplied inthe exercise of |egislative powers
unl ess hearing was expressly prescribed. The H gh Court,
therefore, was in error in directing the Governnent to hear
the parties who are not entitled to be heard under |aw.

Megarry, J., inBates v. Lord Hailshamof St. Maryl ebone
and Ors., [1972] 1 WR 1373 while dealing with the 1egisla-
tive process under Section 56 of the Solicitors Act, 1957
said (at 1378):

"In the present case, the conmittee in ques-
tion has an entirely different function: it is
| egi sl ative rather than

420

admini strative or executive. The function of
the ‘conmittee is to nake or refuse to make a
| egi sl'ative instrument under del egated powers.

The order, when made, will |ay down the remnu-
neration for solicitors generally and the
terms of the order will have to be considered

and construed and applied i n-nunberl ess cases
in the future. Let me accept that ' in the
sphere of the so-called quasi-judicial the
rul es of natural justice run, and that in the
administrative or executive field thereis a
general duty of fairness. Neverthel ess, /these
consi derations do not seemto nme to affect the
process of |egislation, whether primary or
del egated. Many of those affected  del egated
| egi sl ation, and affected very substantially,
are never consulted in the process of enacting
that |egislation; and yet they have no renedy.
O course, the informal consultation of repre-
sentative bodies by the |legislative authority
is a commonpl ace; but although a few statutes
have specifically provided for |a genera
process of publishing draft del egated | egi sl a-
tion and considering objections (see, for
exanpl e, the Factories Act 1961 Schedul e 4), |
do not know of any inplied right to be con-
sulted or nmake objections, or any principle
upon which the courts may enjoin the |egisla-
tive process at the suit of those who contend
that insufficient tine for consultation and
consi deration has been given. | accept that
the fact that the order will take the form of
a statutory instrument does not per se mmke it
i Mmune from attack, whether by injunction or
otherwi se; but what is inportant is not its
formbut its nature, which is plainly |egisla-
tive."
There are equally clear authorities on this point from
this Court. The case in Tvlsipur Sugar Co. Ltd. v. The
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Notified Area Conmttee, Tulsipur, [1980] 2 SCR 1111 was
i ndeed a hard case. But then, this Court did not make a bad
law. There a notification dated August 22, 1955 was i ssued
under Section 3 of the U P. Town Area covering the petition-
er’'s factory. Consequently, the octroi was |evied on goods
brought by the factory managenent into the limts of Town
Area Comm ttee. The Conpany questioned the validity of that
notification. The case pleaded was that the conpany had no
opportunity to nake representation regarding the advisabili-
ty of extending the linmts of the Town Area Comittee.
Venkat aram ah, J., as the present |earned Chief Justice then
was, while rejecting the contention observed (111920):
421
"The power of the State Governnment to nmake a
declaration under Section 3 of the Act is
| egi sl ative in character because the applica-
tion of the rest-of provisions of the Act to
the geographical area which is declared as a
town area i s dependent upon such declaration
Section 3 of the Act is in the nature of a
conditional legislation. Dealing with the
nature of functions of a non-judicial authori-
ty, Prof. S.A” De Smith in Judicial Review of
Admi ni'strative Action (third edition) observes
at page 163: "However, the analytical classi-
fication of a function may be a conclusive
factor in excluding the operation of the aud
alteram partemrule. It is generally assuned
that in English | awthe making of a subordi-
nat e egi sl ative instrunent need not be pre-
ceded by notice or hearing unless the parent
Act so provides."
In Baldev Singh v. State of H machal Pradesh, [1987] 2
SCC 510 a sinilar question arose for consideration. An
attempt was nade to constitute a notified area as provided
under Section 256 of the H machal Pradesh Municipal Act,
1968, by including portions of the four villages for such
purposes. The residents of the villages who were nostly
agriculturists challenged the validity of the notification
before the H gh Court on the ground that they had no oppor-
tunity to have their say against that notification. The Hi gh
Court summarily dismssed the wit petition. In the appea

before this Court, it was argued that the extension of
notified area over the Gram Panchayat limts would involve
civil consequences and therefore, it was. necessary that

persons who woul d be affected thereby ought to be given an

opportunity of being heard. Ranganath Msra, J., did not

accept that contention, but clarified (at 515):
"W accept the subm ssion on behalf of the
appel l ants that before the notified area was
constituted in terms of Section 256- of the
Act, the people of the locality should have
been afforded an opportunity of being ‘heard
and the administrative decision by the State
Government shoul d have been taken after con-
sidering the view of the residents. Denial of
such opportunity is not in consonance with the
schene of the rule of |aw governing our socie-
ty. We nust clarify that the hearing contem
plated is not required to be oral and can be
by inviting objections and disposing them of
inafair way."

The principles and precedents thus enjoin us not to support

t he
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view taken by the High Court. W nmay only observe that the
Covernment is expected to act and nust act in a way which
woul d nmake it consistent with the good administration. It is
they, and no one el se--who rmust pass judgnent on this mat-
ter. W nust, therefore, leave it to the Governnent.

In the result and for the reasons stated, we allow the
appeal s and set aside the judgnent of the Hi gh Court. In the
circunst ances of the case, we nake no order as to costs.

Y. Lal Appeal s al | owed.
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