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ACT:

I ncome-tax Act, 1922 (11 of 1922), ss. 34(1)(b), 66-Finance
Act , 1956, ©proviso 2, Paragraph D-Notice to reopen
assessment on the ground of "excessive relief" but reduction
of rebate on super tax on the ground "assessed at too low a
rate"-Duty to enquire whether proceedings validly initiated-
"Rate" in s. 34(1) if neans fraction of ‘total income-
Ref erence-Duty to decide all aspects of the question of |aw
referred even though not specifically argued before the
Tri bunal

HEADNOTE

The Income-tax O ficer issued a notice to the assessee for
reopeni ng the assessnent for the year 1956-57 on the ground
that "excessive relief" within the meaning of s. 34(1)(b) of
the Income-tax Act, 1922 had been granted to the assessee.
Rej ecting the contention of the assessee that the inconme had
not been the subject of "excessive relief" and therefore the
proceedi ngs were unaut hori sed and that the anpbunt deenmed to
have been distributed under orders under s. 23A coul d not be
taken into consideration for the purpose of reducing the
rebate of super-tax adm ssible under proviso 2 to paragraph
D of the Finance Act, 1956, the Income-tax Oficer ~ ordered
that the rebate of super-tax granted be reduced. The
Appel | ate Assistant Conmi ssioner held that only a part of
the anount of dividend deemed to have been declared by the
assessee could be taken into consideration in w thdraw ng
the rebate of super-tax. On appeal by the Conmi ssioner, the
Tribunal held that the case of the assessee did not fal
within any of the situations contenmplated by s. 34(1)  (b),
but confirmed the order of the Appel | ant Assi stant
Conmi ssioner. On the question "whether the setting aside of
the assessnent under s. 34(1) (b) was correct in law' the
H gh Court was of the opinion that the claim of the
departnment to initiate proceedings under s. 34(1)(b) on the
ground that excessive relief was allowed could not be
sustai ned, but held that the proceedi ngs under the section
could be initiated on the ground that the incone profits and
gains of the asses-see were " assessed at too lowa rate".
The High Court did not "record its decision on the plea of
the assessee that in a proceeding to re-assess incone
initiated on a notice that income had been subject to
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"excessive relief", the Incone-tax Oficer was inconpetent
to re-assess inconme on the footing that income was assessed
at too lowarate. |In appeal to this Court the assessee
contended that (i) the High Court was in error in enlarging
the scope of the enquiry and entering upon a question never
nooted before the Tribunal and (ii) by the wuse of the
expression "assessed at too low a rate" it was intended that
the jurisdiction of the Inconme-tax Oficer would be
attracted only when the wong fraction had been applied in
the determ nation of super-tax and not when the conputation
of tax depended on other factors.
HELD : (i) The case nust be remanded to the H gh Court to
det erm ne whether the proceedings were validly initiated on
the notice issued against the asscssee. [807B]

799
The scope of the enquiry arising out of the argunents before
the Tribunal was not whether the assessment was proper, but,
whet her~ the Income-tax O ficer was in the circunstances of
the case conpetent to initiate the proceeding under s. 34(1)
(b) of the I'ncone-tax Act for bringing to tax the excessive
-rebate granted to the assessee. The question referred to
the H gh Court had to be reframed accordingly- The question
as franed by the Tribunal, though defective, included that
enquiry. The Hi gh Court was, therefore, bound to decide al
aspects of that question and it was wong in naking the
assunption that because a particul ar aspect of the question
of law raised was not specifically argued before the
Tribunal the H gh Court could not deal with it. [S02DE
806F- H, 807A- B]
P. S. Sut bramanyan, I ncome-tax O ficer, Conpanies Circle
(1) and Anr. v. Sinplex MIls Ltd. 48 I.T.R 182 (S.C),
referred to.
(ii) The Hi gh Court was right in holding that the rebate of
tax and the reduction of such rebate were essentially
matters of neasure or Standards of rate. The expression
rate in s. 34(1) does not nmean a fraction of total ' incone;
it is often wused in the sense (of standard or /neasure.
Provided the tax is computable by the application of a
prescri bed standard or neasure, though not directly related
to taxable incone, it may be said that the tax is conputed
at a certain rate. The aim and object of the Finance Act,
1956, is to prescribe the standard or measure of incone-tax
or super-tax, and an assessee escaping sone of its
provisions and failing to pay the full neasure of tax is
"assessed at too low a rate". [806B-(C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 2453 of  1966.
Appeal fromthe judgnent and order dated August 9, 1963 of
the Madras High Court in T.C. No. 152 of 1961

R Venkatram and R, Ganapathy lyer, for the appellant.

B. Sen and R N. Sachthey, for the respondent.

The Judgrment of the Court was delivered by

Shah, J. In Sundaram & Conpany (Private) Ltd.-hereinafter
called "the Conpany"-the public are not substantially
interested within the nmeaning of S. 23A of the Indian
I ncome-tax Act, 1922. 1In dealing with the assessnment of
income of the Conpany for the assessment years 1946-47 to
1951-52, the Incone-tax Oficer, Central Circle, Madras,
passed orders under s. 23A of the Income-tax Act, 1922, and
directed that the total incone of the Conpany as deternm ned
in the years of assessment |ess tax payable be deenmed to
have been distributed anbngst the shareholders of the
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Conpany as on the relevant dates of the General Body
Meetings. The following table sets out the relevant details
800

Assessnent Amount of divi - Dat e of order passed

year. dend deened to under s. 23A deeni ng
have been dec- di vidend to have
been decl ar ed.
| ar ed.

1946- 47 46, 563 March 18, 1952

1947- 48 43, 959 - do-

1948- 49 47, 829 - do-

1949- 50 97, 875 - do-

1950-51 92,591 - do-

1951-52 25, 899 March 30, 1955

3,54,716

On July 7, 1955 the Conpany in a general neeting resolved
that the amount of Rs. 3,54,716/- which was under the orders
of the Income-tax O ficer deemed to have been distributed as
; di vi dend ‘anbngst the sharehol ders pursuant to orders under
s. 23A of the Incone-tax Act, be distributed as dividend to
the shareholders, and in pursuance of that resolution
proportionate part of the dividend due to each sharehol der
was credited to his account:

The Income-tax O ficer ~ conpleted the assessment of the
Conpany for the year 1956-57 and determ ned Rs. 5,69, 396/as
its total incone. The Income-tax OFficer conputed the
supertax payabl e by the Conpany under the Finance Act, 1956,
at the rate of six annas and nine pies in the rupee of the
total income and granted a rebate at the rate of four annas
in the rupee in accordance with the provisions of d. D
proviso (i) (b) & (ii) ,of the Schedule to that Act.
Sonetime thereafter the Incone-tax O ficer being of the
opinion that excessive relief had been granted to the
Conpany within the neaning of S. 34 (1) (b) of the ' Income-
tax Act, issued a notice on January 31, 1959 for reopening
the assessment for the year 1956-57. The Conpany filed its
return of incone in conpliance with the notice and contended
that the proceedi ngs conmenced by the, Incone-tax Oficer
wer e unaut hori sed, because the inconme of the Conpany had not
been the subject of "excessive relief" within-the nmeaning of
S. 34(1)(b), and that actual distribution of  dividends
already deened to have been distributed in accordance wth
the orders passed under s.’'23A cannot be taken into
consideration for the purpose of reducing the rebate  of
super-tax admi ssible under the proviso 2 to Paragraph D of
the Finance Act, 1956. The Incone-tax Oficer rejected the
contentions and ordered that the rebate of super-tax to the
extent of Rs. 80,978/- be w thdrawn.

In appeal to the Appellate Assistant Conm ssioner it/ was
held that in the circunstances of the case, assessnent coul d
be reopened under S. 34(1) (b) on the ground that the incone
had’ been made the subject of "excessive relief", but only
Rs. 77,600/ and not the whol e amount of Rs. 3,54,716/-" which
was deened to be distributed under orders under s. 23A could
be taken into

801

consi deration as dividend distributed by the Conpany during
the previous year relevant to the assessnment year 1956-57.
The Comm ssioner of Incone-tax appealed to the |Incone-tax
Appel late Tribunal. He, contended that in the circunstances
of the case the anmbunt of Rs. 3,54,716/- was liable to be
taken into consideration for the purpose of withdrawing the
rebate of supertax adm ssible under the Finance Act, 1956.
The Tribunal held that the case of the Conmpany "did not fal
within any of the situations contenmplated by s. 34(1)(b)"
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and the Conpany’'s incone had not been the subject of
excessive relief as the rebate of super-tax originally
granted was out of the tax otherw se conputable and not from
the assessed income. But the Tribunal confirmed the order
of the Appellate Assistant Conmi ssioner directing that Rs.
77,600/ - be taken into account in wthdrawing rebate of
super -t ax.
The Tribunal then referred three questions to the H gh Court
of Judi cature at Madras :
"1. Wether the Tribunal was justified in disposing of ’'the
appeal as it did.?
2. Whether the Tribunal was right in lawin entertaining the
assessee’'s contention relating to the applicability, of s.
34(1) (b) under Rule 27 of the Appellate Tribunal Rules ?
3. Whet her the setting aside of 'the assessnent under
s. 34 (1 ) (b) was correct in law ? "
The Hi gh Court decided in favour of the Conpany on the first
two questions. In considering the third question the Hgh
Court |'observed that the plea of the Conpany that re-
assessment proceedi ngs under s. 34 (1) (b), on the ground of
"excessive relief cannot be initiated, nust be accepted.
The Court then proceeded to consider whether allowance of
rebate to which the assessee was not entitled, did not
ampunt to assessing incone at too |low a rate, and observed
that "there can be no question that the rebate of tax rate
and a reduction of such rebate is essentially the arithnetic
of rate. Reading however the provisions of the Finance Act,
1956, as a whole in'the perspective that its chief aim and
object is to prescribe the rate of incone-tax and super-tax,
it seems to us that an assessee escaping sone of its
provisions and failing to pay the full neasure of tax is
assessed at too lowa rate". The High Court accordingly
hel d that proceedi ngs under s. 34(1) (b) could be initiated
when rebate in the payment of super-tax was -ranted to the
assessee without reducing it in the circunstances set out in
the second proviso to Part. 11 ~of the First Schedule
Paragraph D in the Finance Act, 1956, on the ground that the
income, profits and gains of the Conpany were assessed to
tax
802
at too low a rate. The High Court  answered the third
guestion in favour of the Comm ssioner. Against the order
passed by the Hi gh Court on the third question, this ~appea
is preferred by the, Conmpany. The Commi ssioner of | ncone-
tax has not chall enged the correctness of the decisions on
Questions | & 2.
We are unable to agree with counsel for the assessee that
the first question raised an enquiry not only 'as to. the
correctness of the procedure followed by the Tribunal, but
also to the right of the Incone-tax Officer to initiate a
proceeding under S. 34(1) (b) to bring to tax rebate ' which
was not reduced. In terns, the first question relates to a
matter of procedure : and in the answer recorded to  that
guestion it is not inplied that the Incone-tax O ficer had
no power to initiate the proceeding under S. 3 4 ( 1) (b).
The third question raised by the Tribunal was defective.
The true scope of the enquiry arising out of the argunent
before the Tribunal was not whether the order of assessnent
was proper. but whether the proceeding for re-assessment was
properly initiated under S. 34(1) (b). That is how the High
Court also understood the question. W therefore re-frane
the question as follows :

"Whether the Incone-tax Officer was in the

ci rcunst ances of the case conpet ent to

initiate the proceeding under s. 34 (1) (b) of
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the Indian Income-tax Act for bringing to tax
the excessive rebate granted to the assessee
o
Section 34(1) (b) of the Indian Inconme-tax Act, as it stood
at the relevant tinme, provided
"f-
(a)
(b) notwi t hstanding that there has been no
om ssion or failure as nmentioned in clause (a)
on the part of the assessee, the Incone-tax
Oficer has in consequence of information in
hi s possession reason to believe that incone,
profit% or gains chargeable to income-tax have
escaped assessnent for any year, or have been
under - assessed, or assessed at too |ow a rate,
or have been nade the subject of excessive
relief wunder this Act or that excessive |oss
or-depreci ati on has been conput ed,
he may in cases falling under clause (a) at
any time and i n cases falling under clause (b)
at any tinmewithin four years of the end of
that year, serve on the assessee, or, if the
assessee is a conpany, on the princi pa
of ficer
803
thereof, a notice containing all or any of the
requi renents which may beincluded in a notice
under. 'subsection (2) of section 22 and may
proceed to assess or reassess ~ such incone,
profits. or gains-or reconpute the 1loss or
depreci ati-on al lowance; and the provisions of
this Act shall, so far as my be, apply
accordingly as if the notice were a notice
i ssued under that sub-section
It was held by the Hi gh Court of Bombay in P. S. Subraman-
yan, Income-tax O ficer, Conpanies Circle | (1) Bonbay and
Another v. Sinmplex MIls Ltd. (1) (that "the relief /referred
toins. 34(1) (b) of the Inconme-tax Act, 1922, can only be
such relief as is granted to the assessee by reason of his
i ncome, profits and (rains being chargeable totax. It is,
therefore, referable to the various kinds of relief afforded
to the assessee under the Act in respect —of his incone,
profits and gains, such, for instance, as are granted  under
ss. 15A, 15C, 49A, 49B, 49C, 49D and 60 of the Act." This
Court affirmed the judgment of the Bonbay H gh Court in P
S. Subramanyan, |nconme-tax O ficer, Conpanies Crcle I (1)
and Another v. Sinplex MIIs Ltd. 2 In Sinplex MI1s(2) case
advance tax paid by the assessee for the assessment . year
1952-53 was found refundable and the |Income-tax Oficer
allowed interest on the tax paid under s. 18A(5) of the
I ncometax Act, 1922, as it then stood. The Act was- anended
by the Income-tax (Anmendment) Act, 1953, with retrospective
effect fromApril 1, 1952, and it was found that interest
allowed to the Conpany was excessive. The | ncone-tax
Oficer then initiated a proceeding under s. 34 (1) (b) to
reassess the tax on the ground that incone for that year had
been wunder-assessed and had been made the subject of
excessive relief. The Bonbay H gh Court rejected the claim
of the Income-tax Oficer, and this Court held that the
original assessnment could not be reopened under s. 34,
because it could not be said either that there was under-
assessnment of the income, or that excessive relief was
grant ed. In the light of that judgnent, the H gh Court
opined that the claimof the Departnent to initiate a
proceeding under s. 34(1) (b) on the -round that excessive
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relief was allowed could not be sustained. But the High
Court held that a proceeding for reassessnent could be
initiated on the ground that income had been assessed at too
low a rate. Counsel for the Conpany contends that the High
Court was in error in proceeding to enlarge the scope of the
enquiry and in entering upon a question which was never
noot ed before the Tribunal

Section 2 of the Finance Act, 1956, provides insofar as it
is material, that :

(1) 48 1.T.R 980.

(2) 48 1.T.R 182 (S. C)

804

I ml5

"Subj ect to the provisions of sub-sections (2), (3), (4) and
(5), for the year beginning on the 1st day of April, 1956, -
(a) incone-tax shall be charged at the rates specified in
Part | of the First Schedule.........

(b) rates of super-tax shall, for the purposes of section
55 of the I ndi‘an | ncone-t ax Act , 1922 (X of
1922) .. ., be those specified in Part 11 of the

First Schedule............ . ....

Part 11 of the First Schedul e specifies the rates of super-

t ax.

Cl ause D provides :
"I'n the case of every conpany-
on t he whol e of t ot al i ncone
Rat e

Si x annas_ and nine
pi es in the rupee.

Provi ded that -
(1)
(ii) a rebate at the rate of four annas per
rupee of the total incone shall be allowed in
the case of any conpany which sati sfies
condition (a), but not condition (b) of the
precedi ng cl ause; and
(i)
Provi ded further that-
(1) t he anmount of t he rebat e under
clause (i) or clause (ii), as the case may be,
of the precedi ng proviso shall be reduced by
the sum if any, equal to the ampbunt or the
aggregate of the anmobunts, as the case may be,
conputed as here-
under : -
(a) on the anmpunt representing the face
val ue of any bonus shares or the anount of any
bonus issued to its share-hol ders during. the
previous year with a viewto increasing the
pai d-up capital, except to the extent to which
such bonus shares or bonus have been issued
out of premi uns received in cash on the issue
of its shares; and at the rate of two ‘annas
per rupee.
805
(b) in addition, in the case of a Conpany
referred to in clause (ii) of the preceding
provi so whi ch has di stri buted to its
sharehol ders during the previous year divi-
dends in excess of six per cent of its paid-up

capital, not being dividends payable at a
fixed rate-

on that part of the said divi-...... at the
rate

dends which exceeds 6 per cent. of two




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 8

annas

but does not exceed 10 per per
rupee.

cent. of the paid-up capital;

on that part of the said divi- at the
rate of’

dends which exceeds 10 per cent three
annas

of the paid-up capital; per
rupee.

Par agraph-D read with s. 2(b) of the Finance Act, 1956 fixes
the rate of super-tax payable by Conpanies for the purpose
of s. 55 of the Indian I'ncone-tax Act. Fromthe super-tax
declared payable, in certain conditions rebate is granted,
and that rebate is also related to the total incone of the
assessee. By the second proviso, part of the rebate may be

withdrawn, if the Conpany has in the previous year issued
bonus shares or bonus or has distributed dividend in excess
of six per cent. of its paid-up capital. The super-tax and
the rebat'e adm ssible are both related to the total incone,

whereas the reduction of rebate is related to the face val ue
of the bonus shares or of the value of bonus or the anount
of dividends distributed. Super-tax payable by a Company is
therefore determned as a fraction of "the total inconeg,
reduced by a percentage of the value of the bonus shares or
bonus or dividends distributed.

Counsel for the Conpany contends that the expression "too
low a rate" used in s. 34(1) (b) nust, having regard to the
context in which the expression is used and in the schene of
the Indian Income-tax Act, ~be regarded nerely as the
fraction which determnes tax liability of the assessee, but
when in conputing super-tax liability, the l.ncone-t ax
Oficer has after determ ning the anmount by applying the
fraction to reduce the resultant by reference to a factor
unrelated to total incone, it cannot be said that tax is
char ged at a certain rate. Counsel says t hat the
Legi sl ature has not used the expression "assessed at too | ow
an anount" but the expression used.is "assessed at too |low a

rate" therefore says counsel for t he Conpany the
jurisdiction of the Incone-tax Officer will —be attracted
only when the wong fraction

806

has been applied in the determ nation of super-tax, and not
when the conputation of tax depends on other factors.

W are unable to accept this contention. The ~ assunption
that the expression "rate" has been used in 's. 34(1) as
meaning -a fraction of total income is, in our judgment, not
war r ant ed. By the wuse of the expression "rate" in_ the
context in which it occurs, undoubtedly a relation between
the taxabl e i ncone and the tax charged is intended, but the
relation need not be of the nature -of proportion or
fraction. The expression "rate"’ is often used in the sense
of a standard or neasure. Provided the tax is conputable by
the application of a prescribed standard or neasure, though
not directly related to taxable incone, it may be called tax
conputed at a certain rate. W agree with the H gh Court
that the rebate of tax and the reduction of such rebate are
essentially matters of measure or standards of rate. The
chief aim and object of the Finance Act, 1956, is to
prescribe the standard or measure of income-tax and super-
tax and it seens that an assessee escaping sone of its
provisions, and failing to pay the full neasure -of tax is
assessed at too low a rate.

But the view we have taken is not sufficient to di spose of
the appeal. It may be recalled that the question arising
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out of the order of the Tribunal was about the conpetence of
the I ncone-tax Officer, to initiate proceedi ngs under S. 34
(1) (b). It is true that it was not argued before the
Tri bunal on behal f of the Company that on the notice served
by the Income-tax O ficer proceedings for reassessnment coul d
only be initiated on the ground that income had been the
subj ect of excessive relief, and not on any other ground.
But the Conpany did contend that the initiation of the
reassessnent proceeding was invalid, and the plea, that the
initiation was invalid because the notice was defective was
only tin aspect of the plea raised by the Conpany. The
guestion is -originally raised by the Tribunal, and as
refranmed by us, includes that enquiry.

Counsel for the Conmpany did argue before the Hi gh Court that
in a proceeding to reassess incone initiated on a notice
that income has been subject to excessive relief, the
I ncome-tax O ficer was inconpetent to reassess income on the
footing that income was assessed at too low a rate, but the
H gh Court did not record their decision on that plea : they
nerely suggested that it will be open to the Conpany to
raise the question when the matter is again taken wup for
consi derati on. I f however the question arising out of the
order of the Tribunal” was, as correctly pointed out by the
H gh Court, one about the "validity of initiation of
proceedi ng under s. 34(1) (b)", the H gh Court was bound to

decide all aspects of that question raised before them
before recording an answer : if they did not, the Tribuna
woul d

807

be powerless to enter upon an -enquiry of any other aspect of
the question after answer to the question is recorded by the
Hi gh, Court. We are unable to agree with the assunption
made by the High Court that because a particul ar aspect of
the question of Iawraised was not specifically ‘argued
before the Tribunal, the H gh Court cannot deal wth' that
aspect.

W are, inthe state of the record before us, wunable to
record an answer to the question, and the case  nust be
remanded to the Hgh Court to determ ne whether t he
proceedings were validly initiated on the notice issued
agai nst the Conpany. The notice which was served upon the
Conpany is not included in the paper book prepared for use
in this Court. The notice nust of necessity be part of the
record of the Incone-tax O ficer, even if it be not on the
record of the Tribunal. It will be open to the Hi gh Court,
in deternmining the contention raised by the Conpany, to cal
for a supplenentary statenent of the case relating to the
form and contents of the notice and the wvalidity thereof
fromthe Tribunal. After receiving the suppl enentary state-
nent, if any, the H gh Court will proceed to dispose of the
third question in the light of the reasons set out by us in

this judgrment.. Costs of this appeal will be costs 'in the
H gh Court.
Y. P. Appeal remanded.
SupCl / 67-8
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