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1. Leave granted.

2. Chal l enge in this appeal is to the judgnment of a Divison
Bench of the Bonbay Hi gh Court, Aurangabad Bench.

Convi ction of the ‘appellants under Section 302 read with
Section 34 of the Indian Penal Code, 1860 (in short the '"IPC)
was confirmed while setting aside the conviction and sentence
rel atabl e to of fence punishable under Section 498-A | PC read
with Section 34 IPC. Al the appellants were convicted by

| earned 1st Additional Sessions Judge, Parbhani in Sessions
Trial No. 214/2001.

3. Prosecution version as unfolded during trial is as under

Rubi na (hereinafter referred to as 'deceased’) was nmarried

to appellant No.l1 Sk. Bakshu about 8 days prior to the alleged
i nci dent, which took place on 19.8.2001 at about 4 p.m in the
house of the appellants. While the deceased was staying in'the
house of her in-laws, the appellant No.2-Janubai Shakur

sister in law of the deceased and appellant No.3 Safirabi Sk.
Wahed, nother in |aw of the deceased caught hold of her and
her husband, the appellant no.1 Sk. Bakshu by pouring

ker osene on her person, set Rubina on fire. The deceased
suffered burn injuries. While she was burning, her father in

| aw extingui shed the fire by pouring water on her. Thereafter,
t he nei ghbours had brought the deceased to the Civil Hospital,
Par bhani . Court witness Dr. Bhagwan Dhut mal was on duty

and after examining the patient, he started treatnent.

Radhaki shan Katare (PW3), who was working as ASI in Police
Qut Post in General Hospital. Parbhani, secured the M.C
Certificate fromthe medical officer concerning the deceased
Rubi na, which is at Exhibit 13. After ascertaining fromthe
nedi cal officer regardi ng consciousness of the patient to nmake
a decl aration, Radhaki shan (PW3) recorded statenment of the
deceased on the sanme day i.e. 19.8.2001 at 6 p.m The said
dyi ng declaration is at Exhibit 31. Thereafter, a letter was
addressed to PWL- Naib Tahsildar for recording dying

decl arati on of Rubina and on receipt of intimation, Narhari
Pandit. Naib Tahsildar (PW1), proceeded to the hospital. After
ascertaining the physical and nental condition of the patient
fromthe nedical officer, the Naib Tahsildar recorded
statement of Rubina at 7-15 p.m which is at Exhibit 26. The
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nmedi cal officer Dr. Bhagwan endorsed on both the dying
declarations to the effect that the patient was consci ous
oriented in tinme and space and was able to nake a statenent.
The first dying declaration (Exh.31) was recorded between 6
p.m to 6-10 p.m and the second dying decl aration (Exh.26),
whi ch was recorded by Naib Tahsildar was between 7-15 to 7-
30 p.m on the sane day i.e. 19.8.2001. The deceased died at
8-30 p.m on 19.8.2001. According to the post nortemreport,
the deceased had suffered 67% burn injuries. The post
nortem of the deceased was conducted by Dr. Ashok

Janapurkar (PW2). The post mortemreport is at Exhibit 28.
The cause of death, according to the nedical officer, was due
to cardio respiratory failure due to superficial deep 66% burns.
Ani |l Gai kwad (PW6) conducted the investigation of the case.
He had drawn spot panchnama and recorded statenents of

wi tnesses. All the appellants were arrested on 20.8.2001. The
cl othes of appellants were al so seized. The seizure
panchnamas are at Exhibits 42, 43 and 44. On 21.8. 2001,
viscera and articles seized on the spot were sent to Chenica
Anal yser, whose report is Exhibit 15. In viscera, no poison was
det ect ed. Kerosene was detected on the clothes of accused,

whi ch were seized. After completion of investigation, the
charge-sheet was filed. The case was committed by JMFC

Par bhani, to the Court of Sessions for trial. The charges in
Exhi bit 10 were franed and the appellants were tried before
the Court, to which they pleaded not guilty and cane to be
tried.

The prosecution exam ned 6 witnesses. In their

statenment u/s 313 of Cr.P.C. theappellants denied the
incident in question and alleged that the w tnesses were
denmandi ng noney and for that reason, they are deposing
fal sely. The prosecution exam ned 6 witnesses and Dr.
Bhagwan Pandit was exani ned as Court w tness.

4. Pl acing reliance on the dying declarations purportedly to
have been nade by the deceased, the trial court found the
appel l ant guilty and convicted them and i nposed

i mprisonnment for life and to pay a fine of Rs.100/- for the

of fences puni shabl e under Section 302 read with Section 34

IPC. In respect of offence relatable to Section 498A read with
Section 34 | PC custodi al sentence of 3 years and fine of

Rs. 100/- with default stipulation were inposed.

5. In appeal, it was urged that the dying declarations are
totally unreliable. The all eged place of occurrence has been
differently stated. No explanation has been offered as to why
there was necessity of recording two dying declarations.

Though there was clear evidence of tutoring, the trial court did
not attach any inportance and there has been suppression of

the station diary entry. Al these go to show that “prosecution
has concocted a false case. The State’s response was that

after analyzing the evidence in detail conviction has been

recor ded.

6. The High Court confirmed the view of the trial court

hol ding that the dying declaration was credi bl e and cogent.
Therefore, conviction for offence relatable to Section 302 read
with Section 34 was maintained. But acquittal was recorded
under Section 498-A read with Section 34 | PC

7. St ands taken before the High Court were reiterated in
thi s appeal

8. The dyi ng decl arati ons have been marked as Exh. 26 and
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Exh. 31. Exh. 26 was clainmed to have been recorded by the

Nai b Tehsildar (PW1) between 7.15 and 7.30 p.m while

Exh. 31 was purported to have been recorded by the Police
Oficer (PW3) at 6.00 p.m |In the Exh. 26, it was stated that
the deceased did not know name of the mother in | aw and that
the A-2 and A-3 were residents of Ramabai Nagar whereas the

pl ace where the alleged incident took place was Panchshee
road. It was stated that the neighbour had taken deceased to
hospital. Police Oficer (PW3) stated that intinmation regarding
occurrence was received at 6.30 p.m vide Exh.30. Strangely,
the dying decl aration was recorded even before the intimtion
had reached i.e. at 6.10 p.m There was a point raised about
the nunber of marriages of the deceased. Interestingly, the
not her of the deceased supported the defence version. PW3

in his evidence stated that he had acconpani ed Nai b Tehsil dar
(PW1). According to Trial Court and Hi gh Court the basic
guestion was who recorded the dying declaration first. So far
as the dying declaration purported to have been recorded by
Nai b Tehsi'l dar (PW1) is concerned, he has stated that one
const abl e acconpani ed himin-the hospital. He did not say
that police inspector PW3, acconpani-ed hi mthough PW3
claimed it to be so. Wth reference to the Panchnama it
appears that no burn marks were found in the bed room on

the other hand burn marks were found in the kitchen. As

not ed above, Exh.30 shows that ASI had received intinmation at
6.30 p.m Dying declaration shows it was recorded between
6.00 to 6.10 p.m ' If the intimtion was received at 6.30 p.m
guestion of recording the dying declaration before that tinme
does not arise. The trial court accepted this position to be
correct fromthe record. But it nade a new case that the time
recorded to be 6.30 p. m appears to be a mistake nade by ASI.
That was not the case of the prosecution and, in fact, PW3
accepted that the intimtion was received at 6.30 p.m and the
dyi ng decl aration was recorded | ater by the Naib Tehsildar. It
has not been expl ained as to what was the necessity of a
second dying declaration, if there was already a dying
declaration in existence recorded by PW3, who stated that he
had acconpanied PW1. PW1 in his statenent stated that on
19.8.2001, on the basis of a letter requiring himto record
dyi ng decl aration of the person who was adnitted to the
hospital. He went to the hospital at 7.00 p.m, net the

medi cal officer in the hospital and thereafter he requested the
nedi cal officer to show the person to him The letter-in
guesti on was not produced by him The trial court canme to the
conclusion that PW3, the nedical officer and the constable
reached the Burns Ward at about 7.10 p.m As noted above, it
was the evidence of PW3 that he had acconpanied the Naib
Tehsildar PW1. Even if it is accepted as noted by the tria
court that the Naib Tehsildar has not produced the |etter
because it may be nisplaced but nothing prevented the
prosecution to produce the copy of the letter which was
purportedly witten to the Naib Tehsildar. No effort in that
regard has been made. The trial court and the Hi gh Court

noted that the condition of the deceased was very poor as was
stated by the nedical officer and the condition was
deteriorating since 6.10 p.m The trial court, however, held the
dyi ng declaration to be credible because the medical officer
was present when the dying declaration was recorded. There

as no nmention in the dying declaration that it was read over
and expl ained to the deceased. The Trial court and the High
Court concluded that even though it is not so stated, it has to
be presuned that it was read over and explained. The viewis
clearly unacceptable. So far as the presence of the relatives
and the tutoring aspect is concerned, the H gh Court held that
there cannot be a possibility of tutoring Rubina for falsely
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implicating appellants in the offence because of the
pronptness in recording the dying declaration by PW1 and

PW 3. The conclusion is clearly based on surm ses and
conjectures. Another fallacy in the conclusions of the H gh
Court and the trial Court was that mere change the place of
occurrence as borne out in the dying declaration, as projected
by the prosecution with reference to the spot panchnama was
not material. According to the deceased, the occurrence took
place in the bed room It is to be noted that no mark of burn
injury was noticed in the bed roomand they were noticed in
the kitchen. Hi gh Court noted even if spot of occurrence has
not been correctly stated by the deceased sane is of no
consequence. That certainly has effect on the credibility of the
dyi ng decl aration, contrary to what the Hi gh Court has
observed. Another aspect which assunes great inportance is
that in the dying declaration the deceased stated that she was
brought to the hospital by a neighbour but the official records
show t hat she was brought to the hospital by the accused no.?2
i.e. sister-in-law. It was categorically asked to the doctor
whet her i'n the admni ssion register it was recorded that the
injuries were due to the accidental burn. He stated that the
wi t ness has not gone through the register of that date.

9. In view of the aforesaid infirmties the inevitable
conclusion is that 'the accusations of prosecution have not
been establ i shed.

10. The judgnent of the Hi gh Court cannot be naintained
and the sane is set aside. The appeal is allowed. The
appel l ants are acquitted of the charges. They be set forth at
liberty if not required in any other case.




