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RAJASHETTY AND ORS
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BENCH
HEGDE, K. S.
BENCH
HEGDE, K. S.
SHAH, J.C. (QJ)
Cl TATI ON
1970 Al R 1059 1970 SCR (3) 319

1970 SCC_ (1) 186

ACT:
Code of Civil Procedure, 1908-Order 2 rule 2-Suit for
reopeni ng-, execution proceedings and inpleading as |ega

representative- Subsequent suit based on title-If barred by
Order 2, rule 2.

HEADNOTE:

The appellant applied to the executing court-to reopen the
execution proceedings in respect of certain properties and
to inplead himas the legal representative of the owner of
the properties, claimng that as the adopted son he was
entitled to delivery of possession.  The Court dism ssed the
application holding that his renedy was by way of a separate
suit. Thereupon he filed a suit for a declaration that he
was entitled to be inpleaded in the execution proceedings as
the legal -representative and proceed with the execution
The purported cause of action for suit was the dismssal of
the wearlier application for inpleading in the execution
pr oceedi ngs. The suit was dismssed on the ground that it
was hit by s. 42 of the Specific Relief Act inasmuch as it
was not one for possession of the concerned property.
Thereafter the appellant filed another suit on the basis of
his title. The trial court dism ssed the suit on'the ground
that the relief in question was barred by Order 2 rule 2 of
the Code of Cvil Procedure. The Hi gh Court affirned. On
the question whether the plaintiff'’s claimin respect of the
properties was barred by Oder 2 rule2 Code “of @ Cvi
Procedur e,

HELD : The High Court and the trial court proceeded on the
erroneous basis that the former suit was a suit for a
declaration of the appellant’s title to the properties in
guestion. The requirenents of Order 2 rule 2, Code of G vi
Procedure is that every suit should include the whole of the
claimwhich the plaintiff is entitled to make in respect of
a "cause of action." ’'Cause of action’ means the, ’'cause of
action for which the suit was brought’. It cannot be said
that the cause of action on which the present -suit was
brought is the same as that in the previous. suit. Cause of
action is a cause of action which gives occasion for and
forms the foundation of the suit. |If that cause of action
enables a person to ask for a larger and wider relief than
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that to which he linmts his claim he cannot afterwards seek
to recover the bal ance by independent proceedings. [321 G
322 A-Q

In the instant case the cause of action on the basis of
which the previous Suit was brought does not form the
foundation of the present suit. The cause of action
nentioned in the earlier suit, assumng the sane afforded a
basis for a valid claim did not enable the plaintiff to ask
for any relief other than those he prayed for in that suit.
In that suit he could not have clainmed the relief which he
seeks in this suit. Hence the trial court and the Hi gh
Court were not right in holding that the plaintiff's suit
was barred by Oder 2, rule 2, Code of Cvil Procedure. [322
C D

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTION: Givil Appeal No. 1953 of 1969.
320

Appeal by special |eave fromthe, judgnment and decree dated
, October 18, 1968 of the Mysore Hi gh Court in Regular First
- Appeal No. 56 of 1963.

M C. Chagla and R Gopal akri shnan, for the appell ant.

S. V. Qupte, R V. Pillai Sadasiv Rao. and P. Keshava
Pillai, for respondent No. 1.

The Judgnent of the Court was-delivered by

Hegde, J. This is a plaintiff’s appeal by special |eave.
The plaintiff sued for possession of the suit properties on
the basis of his title. The suit properties originally
bel onged to the famly .of one Veerbaswantji Rao Deshmnukh.
He died in 1892 without male issues, |eaving behind him his
wi dow Rat nabai and a daughter by name Lakshm bai . Rat naba

succeeded to the estate, of her husband. ~ She died in  1924.
On her death Lakshmi bai became entitled to the sui t

properties. But one Parwatibai,alias Prayag Bai t ook
unl awf ul possession of the ’'suit properties. Hence
Lakshmi bai instituted a suit for their possession in the
court of Sadar Adalath, «@ulbarga, against t he sai d
Parwat i bai and obtai ned a decree. |In execution of the said

decree Lakshni bai obtained delivery of the |ands  described
in Schedule 11 to the plaint. Lakshmbai —died in 1948.
Sonetinme thereafter Parwatibai also died. The defendant
claimng to be the sister’s son of Veerbaswanth Rao Deshnukh
got hinself inpleaded as the legal representative of
Lakshm bai in the execution proceedi ngs and sought delivery

of the lands nmentioned in Schedule | of the plaint.
Meanwhi | e one Vi shwanath alleging to be the | ega
representative of Parwatibai got hinself inpleaded in the
execution pr oceedi ngs. Thereafter the def endant and

Vi shwanath entered into a conpromnise in pursuance-of @ which
Vi shwanath delivered possession of the lands included in
Schedule 1 to the defendant. Sonetime thereafter the
plaintiff applied to the court to reopen the execution
proceedings and inplead himas the | egal representative  of

Lakshni bai claimng that he is the adopted son of
Lakshmi bai . The executing court dismssed his application
-holding that his remedy was by way of a sevarate suit. A
revision taken against that order to the H gh Court was
rej ected. Thereafter the plaintiff filed a suit in the
court of Subordinate District Judge, Bidar, for a
declaration that lie is entitled to be inpleaded 'in the

execution proceedings nentioned earlier as the revresenta-
tive of Lakshmibai and to proceed with the execution after
setting aside the order made by the executing court. on the,
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basis of the conpromi se entered into between the defendant
and Vi shwanat h. It may be noted that that was the only
relief asked for in the plaint. The purported cause of
action for the suit was -the disnmissal of the plaintiff’s
application for inpleading himin

321

the execution proceedings. That suit should have been
di smi ssed on the ground that it was not maintainable in | aw.
But strangely enough it was dism ssed on the ground that it
was hit by s. 42 of the Specific Relief Act inasnmuch as the
plaintiff did not sue for possession of the concerned
property. Thereafter the suit fromwhich this appeal arises
was instituted by the plaintiff- on the basis of his title.
The trial court dismssed his suit in respect of the |ands
nmentioned in Schedule I of the; plaint on the ground that
the relief in question is barred by Order 2, rule 2, Code of
Cvil Procedure. -It decreed the suit for the possession of
the: lands nentioned in Schedule |l except items 3 and 9. It
al so,, 'decreed the plaintiff’'s claimin respect of the- cash
amount nentioned - in the plaint.

Both the plaintiff and the defendant went up in appeal to
the H gh Court of Mysore as against the decision of the
trial court to the extent that decision was against them
The High Court, affirmed the decision of the trial court.
Before the trial/ court and the Hgh Court, there was
contro-versy as regards the truth of adoption pleaded by the
plaintiff., Both the courts have wupheld the plaintiff’'s
claim that he was adopted by the husband of = Lakshnii bai
That questi on was not reopened before us.

Bef ore the Hi gh Court, the |earned Counsel for the plaintiff
conceded that the plaintiff’s suit in respect of itens 3 and
9 of’ Schedule Il of the plaint is barred by Ilimtation
Hence that question stands concl uded.

The only question that renmains for consideration is whether-
the High Court and the trial court were right in 'their
conclusions that the plaintiff’'s claimin respect  of the
lands nentioned in Schedule | of the plaint is barred by
Oder 2, rule 2, Code of’ Civil Procedure.

W are of the opinion that the trial court and the High
Court erred in holding that the plaintiff’'s suit in respect
of the lands, nentioned in plaint Schedule | is ~barred by
Oder 2, rule 2, Code of Cvil Procedure. The suit
instituted by the plaintiff. in the court of Subordinate
District Judge, Bidar for a declaration that he is’ entitled
to be inpleaded in the execution proceedings as |ega
representative of Lakshm bai and to proceed with the execu-
tion proceedings, was as nentioned earlier, a mnisconceived
one. It was exercise in futility. H's remedy was to file a
suit for the possession of the concerned properties on the
basis of his title.

The High Court and the trial court proceeded on the erro-
neous basis that the forner suit was a suit for a
decl arati on of
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the plaintiff's title to the |Iands nmentioned in Schedule |
of the plaint. The requirenment of Order 2, rule 2, Code of
Cvil Procedure is that every suit should include the whole
of the claimwhich the plaintiff is entitled to make in in
respect of a cause of ,action. - 'Cause of action’ means the
"cause of action for which the suit was brought’. It cannot
be Said that the cause of action on which the present suit
was brought is the sane as that in the previous suit. Cause
of action is a cause of action which gives occasion for and
forms the foundation of the suit. |If that cause, ,of action
enables a person to ask for a larger and wider relief than
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that to which he linmts his claim he cannot afterwards seek
to recover the bal ance by independent proceedi ngs-see Mhd.
Hafiz vs. Mhd. Zakaria(l).

As seen earlier the cause of action on the basis of which
the, previous suit was brought does not formthe foundation
of the present suit. The cause of action nmentioned in the
earlier suit, assum ng the sane afforded a basis for a valid
claim did not enable the plaintiff to ask for any relief

other than those he prayed for in that suit. |In that suit
he coul d not have clainmed the relief which he seeks in this
suit. Hence the trial court and the High -Court were not

right in holding that the plaintiff's suit is barred by
Order 2, rule 2, Code of G vil Procedure.

In view of our above.conclusion, we have not thought it
,hecessary to go into the controversy whether Order 2, rule
2, -Code of Civil Procedure is applicable to a suit under s.
42 of the Specific Relief Act.

W are wunable “to accept the contention of the |[earned
Counsel 'for ~the —“appellant that we should allow to the
appel | ant'. mesne profits at |east fromthe date of the suit.
No claim for nesne profits was ~made in the pl ai nt.
Therefore we cannot go-into that ,question in this appeal
For the nesne profits, if any, due to the plaintiff, he nust
take separate steps according to | aw

In the result this appeal is allowed and the trial court’s
decree -is nodified by including therein the |ands nentioned

in Schedule | -of the plaint. In other respects the decree
of the trial court is sustained. ~The appellant wll be
entitled to his costs both in this “Court as well as in the
H gh Court.

Y. P Appeal-al | owed.

(1) [1922] L.R 49 I.A O.
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