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CASE NO. :
Appeal (crl.) 194 of 2004

PETI TI ONER
Nari nder Singh Bogarh

RESPONDENT:
State of Punjab

DATE OF JUDGVENT: 10/02/2004

BENCH
N. Sant osh Hegde & B. P. Si ngh.

JUDGVENT:
JUDGVENT

(Arising ‘out of SLP(Crl.)No.1907 of 2003).
SANTOSH HECGDE, J.
Heard | earned counsel for the parties.
Leave granted.

Based on a'letter of request issued by the Governnent of
Canada addressed to the Mnistry of Hone Affairs, CGovernnent of
I ndia, the Superintendent of Police, CBI, Chandigarh filed an
application before the Court of Special Judicial Mugistrate, CBI
Punj ab, Patiala purporting to be under Section 166B of the C.P.C
(The Code) seeking directions to the appellant to nake a statenent
and gi ve bl ood sanples for sending the sane to the Canadi an
Authorities as desired by themin their letter of request.
The said Magistrate by his order dated 21st of COctober, 2000
rejecting the objection of the appellant allowed the said application
of the CBI. Being aggrieved by the said order of the trial court, the
appel | ant noved the Addl. Sessions Judge, Patiala by way of a
revi sion which came to be di sm ssed by an order dated 15th of
March, 2001 and a Crl. Msc. Petition filed under Section 482 of
the Code before the Hi gh Court for the States of Punjab and
Haryana at Chandigarh al so cane to be dism ssed, hence the
appel lant is before us in this appeal
Briefly stated the case of the CBlI before the trial court was
that the appellant was a suspect in the nmurder of one Snt
Sam nder Kaur Bogarh who was murdered on 31.10.1986 in
Vernon, British Col unbia, Canada. During the course of
i nvestigation, the investigating agency found sone bl ood which
the said investigating agency believed was that of the appell ant
herein. Hence, for verifying the sanme, the CGovernment of Canada,
as stated above, sent a letter to the Mnistry of Honme Affairs, Govt.
of India requesting the said Mnistry through its agencies to
interview the appellant and obtain on voluntary basis a statenent
of his and a sanple of his blood for DNA analysis in a manner
acceptabl e to the Canadian Court. As stated above, it was for the
sai d purpose, the CBl noved the court in Punjab for necessary
directions to the appell ant which application of the CBI cane to be
al  owed, as stated above.

M. R K Jain, |earned senior counsel appearing for the
appel lant in this appeal contended that the request of the Canadi an
CGovernment nmade to the Hone Mnistry, Govt. of India was to
obtain the appellant’s statenent as also his blood sanple on a
vol untary basis and the sane was not a request for obtaining the
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sai d statenent and bl ood-sanpl e of the appellant under conpul sion

or under the authority of any Indian |aw which would permt the
recordi ng of statenent and obtaining of bl ood sanpl es under

conpul sion. He pointed out that under the Canadian Law, as it

stood then, statenents obtained under conpul sion and bl ood

sampl es obtained simlarly will be of no use to the prosecution

This argunent of the |learned counsel is based on the fact that on an
earlier occasion the Canadi an Police Authorities had obtained such
statement and bl ood sanpl e under conpul sion fromthe appel | ant

whi ch was rejected by the Canadi an prosecuti ng agency who had

opi ned that such compul sory collection of blood sanples or

recordi ng of statenent was inperm ssible under their |aw Learned
counsel further submtted it is because of that the Canadi an

Aut horities under the present |etter of request advisedly requested
the CGovernnment of Indiato obtain the statenment and bl ood sanples

of the appellant on a voluntary basis. It was further subnitted that
the appellant is not willing to give a voluntary statement nor is he
willing to give voluntarily the sanple of his blood as desired by the
Canadi an Authorities. The further contention of the |earned

counsel ~was-that the courts bel ow have failed to notice the true
contents of the letter of request fromthe Canadi an Gover nnment

and wongly invoking the provisions of Section 166B of the Code

have conpell ed the appellant to make a statenent as al so give the
sampl e of his bl ood.

Learned Addl. Solicitor General of India, appearing for the
respondent-CBl, in our opinion, has fairly submitted that in view
of the specific request of the Canadian Authorities to record the
statement as well as collect the blood sanpl es of the appellant
voluntarily, it would be futile to get the sane through an order of
the court which woul d anount to conpelling the appellant to make
a statenent and give his bl ood sanpl e under conpul sion which
according to said | earned counsel, was not the request of the
Canadi an Authorities. Hence, on this aspect of the case he was at
ad idemw th | earned counsel for the appellant. However, in regard
to the interpretation of Section 166B of the Code, |earned counse
for the respondent opposed the argunents addressed by | earned
counsel for the appellant.

Havi ng perused the letter of request of the Canadi an
Authorities, we are in agreerment with the contention of |earned
counsel for the appellant that the said request nmakes it specific
that the statement as well as the bl ood sanple of the appellant
shoul d be obtained voluntarily which would indicate that if the
appellant is not willing to nake any statenment or give his bl ood
sanpl es, the CBlI cannot take recourse to Section 166B of the Code
because that is not the request of the Canadian Authorities.
Therefore, we are of the opinion that the respondent in this case
has exceeded his brief by invoking the provisions under. Section
166B of the Code to record the statenent as well as to collect the
bl ood-sanpl e of the appellant. The courts bel ow have failed to
notice this aspect of the case and proceeded to apply the provisions
of Section 166B of the Code erroneously. Therefore, in our view,
the i nmpugned orders of the courts bel ow are unsustai nable in | aw.

Bef ore concludi ng, we nmust record that both the counse
appearing for the parties have joined issue as to the correct
interpretation of Section 166B of the Code but we do not think it
necessary for us to decide that issue in this case since we have
deci ded the case on facts i.e. on the basis of the contents of the
letter of request issued by the Canadi an Government.

For the reasons stated above, this appeal succeeds. The
i mpugned orders of the courts bel ow are set aside.

The appeal is all owed.
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