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The subm ssi'ons advanced in this appeal by way
of special |eave necessitates a brief glance into the
hi storical origin of the Calcutta H gh Court.

I n August 1861, the British Parliament passed the
I ndi an Hi gh Courts Act which empowered the Crown to
establish, by Letters Patent, H gh Courts of Judicature
at Cal cutta, Madras and Bombay. ~Consequent to such
authority, the Letters Patent dated 14th May, 1862 was
i ssued establishing the H gh Court of Judicature at
Cal cutta. By subsequent Letters Patent dated 26th
June, 1862, the Hi gh Court at Bonbay and Madras
were al so established.

The Letters Patent enpowered the Hi gh Court of
Calcutta to exercise Ordinary Original Cvi
Jurisdiction within the local limts of the Presidency
town of Calcutta as might be prescribed by a
conpetent Legislative Authority for India. Wthin such
local limts, the H gh Court was authorized to try and
determ ne suits of every description, except those
falling within the jurisdiction of the Small Causes Court
at Calcutta. Apart fromits Oiginal Jurisdiction, the
Letters Patent vested the H gh Court with wide powers
i ncl udi ng appel |l ate powers fromthe Courts of Oigina
Jurisdiction and in procedural matters, the High Court
was given the power to make rul es and orders in order
to regulate all proceedings, civil and crimnal, which
were brought before it.

In this connection, it may not be out of place to
refer to the provisions of Cause 37 of the Letters
Pat ent whi ch provi des as under: -

"37, Regulation of Proceedings, And W do
further ordain, that it shall be lawful for the
sai d High Court of Judicature at Fort Wlliamin
Bengal fromtinme to time to nmake rul es and
orders for the purpose of regulating al
proceedings in civil cases which may be

brought before the said H gh Court, including
proceedings inits Admralty, Vice-Adnmiralty,
Testanmentary, Intestate, and Matrinonia
jurisdictions respectively: Provided al ways that
the said H gh Court shall be guided in making
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such rules and orders, as far as possible, by
the provisions of the Code of Civil Procedure,
bei ng an Act passed by the Governor-Genera

in Council, and being Act No. VIl of 1859, and
the provisions of any | aw which has been

made, anending or altering the sane, by
conpetent legislative authority for India."

As will be seen fromthe above, the aforesaid
cl ause vested in the H gh Court the power to make
rul es and orders for the purpose of regulating al
proceedings in civil cases, which may be brought before
it. It was, however, also provided that in naking such
rul es and orders, the High Court should be guided, as
far as possible, by the provisions of the Code of Cvi
Procedure, (hereinafter referred to as 'the Code’) which
had been enacted for courts in India not established by
Royal Charter.

By virtue of the issuance of the Letters Patent, the
H gh Courts of Cal cutta, Bonbay and Madras came to
be known as the Chartered H gh Courts enpowered to
regul ate their own procedure, inter alia in respect of its
Odinary Original C'vil Jurisdiction

The Original Side Rules of the Calcutta H gh Court
(for short "the Original Side Rules’), which are still in
force, came to be franed by the Hi gh Court under
Clause 37 of the Letters Patent which has to be read
along with Section 129 of the Code which also confers
on the H gh Courts powers to make rules as to their
own original civil procedure and reads as follows:-

"129. Power of High Courts to nake rules

as to their original civil procedure \026

Not wi t hst andi ng anything in this Code, any

H gh Court not being the Court of ‘a Judicia
Conmi ssi oner may nake such rul es not
inconsistent with the Letters Patent or order
other law establishing it to regulate its own
procedure in the exercise of its original civi
jurisdiction as it shall think fit, and nothing
herein contained shall affect the validity of any
such rules in force at the comencenent of

this Code."

Apart from Section 129, Order XLIX of the Code
specifically excludes the application of certain rules and
orders of the aforesaid Code to any of the Chartered
H gh Courts. At the sane time, Chapter XL of the
Oiginal Side Rules indicates that the provisions of
Section 2 of the Code and of the General C auses Act,
1897 woul d apply to the Original Side Rules, but where
no other provision is made by the Code or by the said
Rul es, the procedure and practice in existence would
continue to renmain in force.

Chapter VI1 of the Original Side Rules framed by

the Calcutta H gh Court to regulate its own procedure

in original civil matters deals with the institution of
sui ts. I nasmuch as, a good deal of subm ssion has

been nmde with regard to the provisions of Rule 1 of
Chapter VII which will have a significant bearing with
regard to a decision in this case, the sane is

repr oduced herei nbel ow: -
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"1.The plaint to be witten or printed

manner of : contents. The plaint shall be
legibly witten, or printed, in the English

| anguage, on durabl e fool scap paper or other
paper simlar to it in size and quality,
bookwi se, and on both sides of the paper, wth
not nore than 25 or less than 18 |ines, of

about 10 words in each Iine in each page, and
with an inner margin of about an inch and a
gquarter wide. It shall be stitched bookw se in
the followi ng order : (1) Warrant to sue, where
the plaintiff appears by an Advocate acting on
the Original side ; (2) Concise statenent, (3)
The plaint, (4) List of docunents upon which

the plaintiff relies, (5) List of documents
produced with the plaint, (6) Exhibits or copies
of exhibits filed. Dat es, suns and numnbers
occurring /in the plaint shall be expressed in
figures.as well as in words stated in rupees,
annas and pies, and the correspondi ng English
dat es bei ng added, where the dates are not
according to the English calendar. The plaint
shall comply with OVl of the Code, and shal
contain the particulars required by O VI, rr 1
to 8 of the Code. Every alteration in the plaint
shal | be nmarked and aut henticated by the
initials of the persons verifying the plaint, or
with | eave of the Judge or O ficer, by the
Advocate acting on the Oiginal side."

A glance at the aforesaid provisions will indicate
that although the heading of the aforesaid Chapter  is
"Institution of Suits", Rule 1 does not really indicate
the manner in which a suit is required to be instituted.
The directions contained in Rule 1 deal mainly with the
formin which a plaint is required to be prepared wi'th
specific instructions regarding the printing of the
contents and the paper to be used in the preparation
of the plaint and provides for the various other
docunents which are to be filed along with the plaint.
VWhat it does nention in addition to the above is that
the plaint has to conply with the provisions of Oder
VI of the Code and has to contain the particulars
required by Order VII, Rules 1 to 8 of the said Code.

O der VI of the Code deals with pleadings
generally and as provided in Rule 1 of Order VI
"Pl eadi ngs" has been indicated to nmean "plaint’ or
"witten statenent’. Rule 15 of Order VI provides for
verification of pleadings and reads as foll ows: -

"15. Verification of pleadings - (1) Save as

ot herwi se provided by any law for the tine

being in force, every pleading shall be verified
at the foot by the party or by one of the
parties pleading or by sonme other person

proved to the satisfaction of the court to be
acquainted with the facts of the case

(2) The person verifying shall specify, by
reference to the nunbered paragraphs of the
pl eadi ng, what he verifies of his own

know edge and what he verifies upon

i nformation received and believed to be true.
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(3) The verification shall be signed by the
person naking it and shall state the date on
whi ch and the place at which it was signed.

(4) The person verifying the pleading shal
al so furnish an affidavit in support of his
pl eadi ngs. "

It is of relevance to these proceedings to point
out that Sub-rule (4) of Rule 15 reproduced
her ei nabove was introduced by way of Anmendi ng Act
46 of 1999 with effect from 1st July 2002. Prior to such
amendnent, there was no-general provision regarding
verification of pleadings ina plaint also by way of an
af fidavit, though such a practice had been introduced
and followed in sone of the Hi gh Courts in India.

Or'der VIl referred to in Rule 1 of Chapter VII of
the Original Side Rules deals with plaints and indicates
the contents to be included in a plaint. Rules 1 to 8 of
O der VIl of the Code deals -specifically wth the
contents of the plaint which has to be conplied with for
the purpose of institution of a suit under Chapter VIl of
the Original Side Rules.

Al t hough, we shall have occasion to advert to the
provi sions of Section 26 of the Codeat a |ater stage of
this judgnent, together with Order 1V Rule 1 of the
sai d Code, since the said provisions are inter-
connected with Oders VI _and VIl of the Code, it would
be in the fitness of things to reproduce the sane at this
stage. Section 26 of the Code which deals with
institution of suits provides as fol lows: -

"Section 26. Institution of suits.\027(1) Every
suit shall be instituted by the presentation of a
plaint or in such other manner as may be

prescri bed.

(2) In every plaint, facts shall be proved by
affidavit."

Sub-section (2) of Section 26 was al so inserted by
way of amendment with effect from 1st July, 2002.

Oder IV Rule 1 which also deals with the
institution of suits provides as follows: -

"1.Suit to be comrenced by plaint.\027(1)
Every suit shall be instituted by presenting a
plaint in duplicate to the Court or such officer
as it appoints in this behalf.

(2) Every plaint shall conply with the rules
contained in Orders VI and VII, so far as they
are applicable.

(3) The plaint shall not be deened to be duly
instituted unless it conplies with the
requi rements specified in sub-rules (1) and

(2)."

As in the case of Sub-section (2) of Section 26,
Sub-rule (3) of Rule 1 of Order IV was al so introduced
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by Amending Act 46 of 1999 with effect from 1lst July,
2002. W shall have occasion to refer to Sub-rule (3)
of Rule 1 of Order IV while dealing with the judgnent
under appeal since a certain amount of enphasis has
been laid on the said provision by the Division Bench of
the Calcutta Hi gh Court which calls for interpretation in
the instant proceedings.

The facts of the case resulting in the judgnent
under appeal nay now be stated in brief for proper
under standi ng of the various provisions of the Letters
Patent, the Original Side Rules and the Code.

The appellants in the instant appeal claimng to be
the owners of the entire floor, the 1st floor and a
portion of the basenment of Premi ses No. 33-A,
Jawahar| al Nehru Road, Calcutta, filed a Cvil Suit
No. 352/2002 in the Calcutta H gh Court on or about
26t h July, 2002 agai nst the respondents herein inter alia
for certain orders of i njunction against the said
respondent's in respect of their right, title and interest
in the said portions of the prem ses in question
Thereafter, | eave was granted by the | earned Single
Judge taking up interlocutory matters under Order |
Rul e 8 of the Code on-30th July, 2002 and wit of
summons  was i ssued imedi ately thereafter and
served upon the defendants. An application for interim
injunction was also filed in the suit on behalf of the
appel l ants and as will appear fromthe materials on
record an applicatiion under Section 8 of the Arbitration
and Conciliation Act, 1996, was also filed on behal f of
the respondents. The said application for interim
injunction was all owed by an O'der dated 2nd April,b 2004
passed by the | earned Single Judge whereby the
respondents were directed to restore the condition of
the plaintiffs’ roof-top cooling towers and the western
side ground floor of the suit prem ses, as was existing
on the date of the institution of the suit, within a
peri od of three weeks fromthe date of the order. The
def endants (respondents herein) were al so restrained
frominterfering, in any manner, with the plaintiffs’
interest in the suit properties, including the properties
which were directed to be restored in _terms of the
injunction order. The |earned Single Judge directed
that the interimorder would remain in force till the
di sposal of the suit.

Aggrieved by the said order of the learned Single
Judge, the respondents herein preferred an appeal
being APOT No. 214/2004, before the Division Bench
of the Calcutta H gh Court and the sane appears to
have been taken up for hearing firstly on 27.4.2004
and thereafter on subsequent dates.

As will appear fromthe order of the Division
Bench of the High Court, before the natter was taken
up for consideration on merits, a prelimnary objection
was raised on behalf of the appellants, who are the
respondents herein, regarding the valid institution of
the suit itself in view of the anmended provisions of the
Code. The Division Bench decided to adjudicate on the
said objection first since it felt that the said question
went to the very root of the matter concerning the
jurisdiction of the |learned Single Judge to entertain the
suit and the interlocutory applications filed therein

Before the Division Bench, it was subnmitted on
behal f of the appellants that prior to 1st July, 2002,
Section 26 of the Code nerely indicated that every suit
shall be instituted by the presentation of a plaint or in
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such other manner as may be prescribed. The nmanner
i n which such plaint was to be prepared and presented
has been provided for in detail in Orders VI and WVII of
the Code. It was submitted on behal f of the appellants
that with effect from 1st July, 2002, certain
amendments were effected to the aforesai d provisions
of the Code by Act 46 of 1999 which nade it
mandatory that in every plaint, facts would have to be
proved by an affidavit. It was submtted that sub-
section (2) was added to Section 26 by way of
amendment i ncorporating the said provision.
Correspondi ngly, amendnments were al so introduced in
Order VI Rule 15 relating to verification of pleadings
and Sub-rule (4) was inserted mandating that the
person verifying the pleading was also required to
furnish an affidavit -in support of its pleadings. In
addition to the above, O'der |1V of the Code, which
deals with the institution of suits, was al so anended
and Sub-rule (3) was added to Rule 1 and it was
specifically stipulated that the plaint to be filed in
conpliance with the provisions of Orders VI and VI
woul d not be deened to have been duly instituted
unless it conplied with the requirenments specified in
Sub-rules (1) and (2). It was the further case of the
appel l ants that having regard to the provisions of
Chapter VI1 Rule 1 of the Original Side Rules, the
reference made in Sub-rule (3) of Rule 1 of Oder |V of
the Code woul d al so include the anendnents brought
about in the said Orders with effect from 1st July,
2002. Consequently, it was urged that sincethe
anmended requirenents of Sub-rule (4) of Rule 15 of
Order VI had cone into operation with effect from 1st
July, 2002 and since the suit had been instituted
thereafter on 26th July, 2002, the sane could not be
said to have been duly instituted within the neaning of
Sub-rule (3) of Rule 1 of Order IV of the Code. It was
urged that the entire proceedings fromthe filing of the
plaint and the entertaining of the interlocutory
applications by the | earned Single Judge was without
jurisdiction and was liable to be declared as such

On behal f of the respondents, who are the
appel l ants before us, it was submtted that the
provi si ons of the Code being subject to the rules
franed by the Chartered H gh Courts, of which the
Cal cutta Hi gh Court was one, the Rules as framed by
the Hi gh Court woul d have an overriding effect over the
provisions of the Code. It was contended that the
Oiginal Side Rules relating to the institution of suits
had been franed under the Letters Patent and would
prevail over the provisions of the Code. It was further
submitted that Rule 1 of Chapter VIl of the Oigina
Side Rules, while setting out the specifications relating
tothe filing of the plaint, has nerely indicated that the
pl ai nt should comply with the provisions of Order VI of
the Code and shall contain the particulars required by
Rules 1 to 8 of Oder VIl of the Code. It was
contended that there was no stipulation in the said Rule
which required the plaintiff to file an affidavit for the
purpose of verification of the contents of the plaint and
in the absence of such requirenent, it could not be
i nsisted that having regard to the anendnents of the
Code, verification in a plaint presented in the Oigina
Side of the Calcutta H gh Court was also required to be
supported by an affidavit.

In addition to the above, it was al so urged on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 15

behal f of the respondents that nere procedura

om ssions which were curable could not affect the
validity of a plaint as filed. Various decisions of the
different High Courts relating to failure in conplying
with the provisions of Oder VI of the Code were cited
on behal f of the respondents and it was pointed out

that in all the said cases it was consistently held that
the court has a discretion to renbve the illegality to
be cured if the plaintiff has acted in good faith and
wi t hout any gross negligence and after the defect is
cured the suit will be deemed to have been fil ed when

it was first instituted. |In particular the decision of the
Bonbay Hi gh Court in Hirabai Gendalal vs. Bhagirath
Ranthandra & Co. reported in AIR 1946 Bonbay 174,

that of the Special Bench of the Allahabad H gh Court in
the case of Wali Mhamrad Khan vs. Ishak Ali Khan &

O's. reported in AFR 1931 Al l ahabad 507 and the

deci sion of the Calcutta H gh Court in the case of
Rangopal Ghose vs. Dhirendra Nath Sen & O's.,

reported in AR 1927 Calcutta 376 were relied upon. In
addi tion, the respondents also relied on a recent
decision of this Court in the case of Salem Advocate

Bar Association, Tam " Nadu~ vs. Union of India,
reported in (2003) 1 SCC 49, wherein whi | e

consi dering the effect of the anmendnents /i ntroduced

in the Code by the Arending Acts 46 of 1999 and 22

of 2002, it was observed in paragraph 16 that t he
attention of the Court had been drawn to Oder VI

Rule 11 to which clauses (e) and (f) had been added

whi ch enabl ed the Court to reject the plaint where it is
not filed in duplicate or where the plaintiff failed to
conply with the provisions of Rule 9 of Order VII.

This Court was of the view that the said clauses being
procedural would not require the automatic rejection of
the plaint at the first instance. |If there was any defect
as contenplated by Rule 11 (e) or non-conpliance as
referred to in Rule 11 (f), the Court should ordinarily
gi ve an opportunity for rectifying the defects andin the
event of the sane not being done, the Court will have

the liberty or the right to reject the plaint.

On the basis of the aforesaid subm ssions, it was
contended on behal f of the respondents that the non-
filing of an affidavit in support of the pleadings inthe
plaint at the time of presentation thereof was a nere
procedural error which was capable of being cured and
had actual |y been cured pursuant to | eave granted by
the Appeal Court and that an affidavit in support of the
plaint was affirned and filed before the Division Bench
on 28th April, 2004. It was submtted that having
regard to the various decisions referred to above, the
pl ai nt nmust be deenmed to have been presented in the
Conput er Departnent of the Calcutta Hi gh Court on
26th July, 2002 and the prelimnary objection taken
regarding the validity of the plaint was required to be
rej ected.

After considering the various provisions of the
Code along with the rel evant anendnents introduced
in the Code with effect from 1st July, 2002 and the
rel evant provisions of the Letters Patent and after
consi dering various decisions cited at the Bar, in
particul ar the decision of this Court in the case of State
of MP. vs. MB. Narasinhan, reported in AIR 1975 SC
1835, the Appeal Court came to the conclusion that
the instant case stood on a different footing fromthe
various decisions cited in view of the express provisions




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 15

of Oder IV Rule 3 of the Code, as anmended. Relying
on the interpretation of the expression "duly" used in
Oder IV Rule 3 in a decision of this Court in the case
of Life Insurance Corporation of India vs. D.J. Bahadur
(1981) 1 SCC 315 and the decision of the House of
Lords in the case of East End Dwellings Co.Ltd. vs.
Fi nsbury Borough Council, reported in 1951 (2) Al ER
587, the Division Bench was of the view that unless
the plaint conplied with the requirenments of the
amended provisions, there would be no due institution
of the plaint. The Division Bench held that if a plaint is
filed without conpliance with the requirenment of the
anended provisions, in the eye of law no plaint can be
said to have been filed and the sane is non-est.
However, having regard to the various decisions cited,
i ncl udi ng the decision of this Court in Salem Advocate
Bar Association (supra) it was also held by the Division
Bench that fromthe nonment the error is rectified, the
plaint will be deened to have been properly instituted
but the rectification could not relate back to a period
when in view of the deening clause there was no due
institution of the plaint. On the aforesaid reasoning,
the Division Bench held that the suit could not be
di sm ssed nor could the plaint be rejected because of
non-conpliance with the anended provisions since the
om ssi on had been renedied by the filing of an
affidavit by the respondent-plaintiff. 1t was held that
after the defect was renoved the suit nust be deened
to have been duly instituted with effect from28th July,
2004 and not before that date and consequently the
interlocutory order that had been passed by the learned
single Judge at a point of tine when the suit had not
been duly instituted could not survive.
The Division Bench accordingly set -aside the order
passed by the | earned Single Judge on 2nd April, 2004
but nade it clear that the same had been set aside not
on nerits but for the reasons discussed in the
judgrment and the plaintiff, if so advised, would not be
prevented from approaching the | earned Single Judge
wi th another prayer for injunction and if such a prayer
was made the said application my be dealt with in
accordance with | aw.
It is against the aforesaid order of the Appea
Court that the instant civil appeal is directed.
Appearing in support of the appeal, M. Anindya
Mtra, |earned senior advocate, repeated and reiterated
the subm ssions nade before the Division Bench of the
Calcutta High Court. In particular, M. Mtra, upon a
reference to Section 26, Oders IV, VI and VIl of the
Code, contended that the provisions contained therein
had been held to be directory and not mandatory in
nature. In other words, M. Mtra subnitted that
om ssion to conply with any of the provisions
contai ned therein would not render a suit invalid but
that an opportunity was required to be given by the
Court to the plaintiff to cure the defect by supplying the
om ssi on. In this regard, a reference was nmade to the
decision of this Court in M. Shaikh SalimHaji Abdu
Khayunsab vs. M. Kumar & Ors., JT 2005 (10) SC 1,
wherein the provisions of Order VIII Rule 1, after
amendnment, were held to be directory on the
reasoni ng that rules of procedure are handmai ds of
justice and while the | anguage enpl oyed by the
draftsman of processual |aw may be i beral or
stringent, the fact renmains that the object of
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prescribing procedure is to advance the cause of
justice. Reference was al so nmade to the decision of
this Court in Kailash vs. Nankhu & Ors., (2005) 4
SCC 480, wherein also while considering the anmended
provisions of Order VIII Rule 1 of the Code this court
hel d that unless conpelled by express and specific

| anguage of the statute the provisions of the Code or
any other procedural enactnent ought not to be
construed in a manner which would | eave the Court
hel pl ess to neet extraordinary situations in the ends of
justice. This Court went on to hold that nerely
because the provision of law is couched in negative

| anguage, inplying a nmandatory character, the sane is
not without exceptions and that the directions

contai ned regarding the period for filing witten
statement in Order VI Rule 1 of the Code was
directory and not mandatory being procedural | aw.

As an extension of the aforesaid subm ssion, M.
Mtra urged that it had been consistently held by the
di fferent High Courts fromas far back as in the case of
Rangopal CGhose vs. Dhirendra Nath Sen & O's., AR
1927 Calcutta 376, that when -a pleading does not
conformw th the provisions of Oder VI Rule 15, the
defect therein is a nere-irregularity that can be cured
by amendnment and consequently when the verification
inthe plaint is anmended being originally defective, the
pl ai nt nmust be taken to have been presented not on the
date of the amendnent but on the date when it was
first presented.

Rel i ance was al so pl aced on the decision of the
Madras Hi gh Court in Subbiah Pillai alias S.S/M
Subramania Pillai vs. SankarapandiamPillai & Os.,
Al R 1948 Madras 369 and on a decision of the Bonbay
H gh Court in the case of Al India Reporter Ltd.,
Bonbay vs. Ram Chandra Dhondo Datar, AR 1961
Bonbay 292, where simlar views were expressed.

M. Mtra contended that (an analogy simlar to the
decision in the aforesaid cases could and should’  also
be drawn in the facts of the instant case where the
oni ssion conpl ai ned of was al so procedural in nature
and did not affect either the territorial or the
pecuniary jurisdiction of the Court to entertain the
suit. M. Mtra urged that having held that the defect
and omi ssion were curable, the Division Bench of the
Cal cutta Hi gh Court had thereafter erred in holding that
havi ng regard to the provisions of Sub-rule (3) of Rule
1 of Oder IV of the Code, the suit will be deened to
have been instituted fromthe date on which the
defects stood cured and not fromthe date of initia
presentation of the plaint. M. Mtra urged that the
said error had caused the Division Bench to set aside
the order inpugned in the appeal on the said technica
ground wi thout going into the nerits of the matter.

M. Mtra subnmitted that after the decision
rendered by the Division Bench on 9th June, 2004 this
Court had occasion to consider the provisions of the
Letters Patent of the Madras Hi gh Court and the
Bonbay Hi gh Court in the case of P.S. Sathappan
(Dead) By Lrs. vs. Andhra Bank Ltd. & Ors., (2004) 11
SCC 672 and in the case of Iridiumlndia Tel ecom Ltd.
vs. Mdtorola Inc., (2005) 2 SCC 145. In the first of
the said two cases, to which one of us (B.P. Singh,J.)
was a party, while considering the effect of the
amended provisions of Section 100A and Section 104 of
the Code in relation to appeals provided for under
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Clause 15 of the Letters Patent of the Bonbay Hi gh
Court, the majority view of the Constituti on Bench was

that a Letters Patent is a special law of the Hi gh
Court concerned while the Code is a general |aw
applicable to all courts. It was observed that it was

well settled law that in the event of a conflict between
a special law and a general law, the special |aw nust

al ways prevail and though there was no apparent

conflict between the Letters Patent and Section 104, if
there was any conflict between the Letters Patent and

the C.P.C., then the provisions of the Letters Patent
woul d al ways prevail, unless there was a specific
exclusion, which position would also be clear from
Section 4 of the Code which provides that nothing in

the Code would limt or affect any special |aw.

In the latter case, this Court had occasion to
consider in detail the rel evant- anendrments in the Code
referred to above also in the context of the Bonbay
Hi gh Court Original Side Rules and the Bonbay Hi gh
Court Letters Patent and after a detailed analysis of the
various provisions, and in particular the provisions of
Clause 37 of the Letters Patent and Section 129 of the
Code, this Court in no uncertain terns, upon a
reference to the decision in P.S. Sathappan’s case
(supra), concluded /that far fromdoing away with the
Letters Patent, the /Arending Act of 2002 has |eft
unscat hed the provisions of Section 129 of the Code
and what follows 'therefromand upheld the
contention of the Division Bench of the Bonbay Hi gh
Court that suits on.the Oliginal Side of the H gh Court
were to be governed by the Original Side Rules and
not by the anended provisions of Oder VIII Rule 1 of
t he Code.

M. Mtra submtted that since the matter had
been set at rest by the two aforesaid decisions, the
finding of the Division Bench of the Cal cutta Hi gh Court
that the Original Side Rules and the Code were
suppl enentary to each other, was |liable to be set
aside and not only was the suit [iable to be held to
have been duly instituted on 26th July, 2002, but the
interimorder of injunction passed therein was al so
liable to be restored.

Appearing on behalf of the respondents, who
were the defendants in the suit, M. Ranjit Kumar,
| ear ned seni or advocate, tried to convince us wth his
usual el oquence that the amended provisions of the
Code relating to presentation of plaints would have to
be interpreted in their literal sense, as otherw se the
very purpose for which the anendnents had been
i ntroduced would be rendered nugatory. He laid
speci al enphasis on the provisions of Sub-rule (3) of
Rule 1 of Order 1V of the Code which provides that the
pl aint shall not be deemed to be duly instituted unless
it conplies with the requirenents specified in Sub-rules
(1) and (2) which in their turn provide that every
plaint shall conply with the Rules contained in Orders
VI and VIl of the Code.

M. Ranjit Kumar pointed out that even Rule (1) of
Chapter VI1 of the Original Side Rules is sinmlar to Sub-
rule (2) of Rule 1 of Order 1V and provides that the
plaint shall conply with Order VI of the Code and shal
contain the particulars required by Order VII Rules 1
to 8 of the Code. M. Ranjit Kumar subnitted that the
reference made to Order VI of the Code in O ause 1 of
Chapter VIl nust nean a reference to Order VI as it
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stood at the tinme when the Oiginal Side Rules were
franed and also as it stands today since the provisions
of Order VI had been incorporated in Rule 1 of Chapter
VIl by reference which could not be taken to be partia
but had to be considered as a whole. According to M.
Ranjit Kumar, the provisions of Sub-rule (4) of Rule 15
of Order VI were equally attracted to the facts of the
i nstant case and non-conpliance thereof had been
very rightly held by the Division Bench to have
rendered the suit non-est when it was instituted on
26.7.2002 without being acconpanied by an affidavit.
M. Ranjit Kumar, however, accepted the position as
expl ained by this Court in the Salem Advocate Bar
Assocn. case (supra), paragraph 16 whereof was relied
upon by the Division Bench of the Calcutta H gh Court
and wherein it was observed that on non-conpliance of
the provisions of Order VII and clauses (e) and (f) of
Rule 11 and Rule 9 there should not be any automatic
rejection of the plaint at the first instance but that the
Court should ordinarily give-an opportunity for
rectifying the defect. M. Ranjit Kumar submitted that
pursuant to the above, the Division Bench of the
Calcutta High Court had granted |eave to the
appel lants herein to file an affidavit in support of the
pl eadings in the plaint and that such an affidavit had
been filed pursuant to the | eave granted on 28th April
2004 and the plaint nust be deemed to have been duly
instituted only thereafter as had been held by the
Di vi sion Bench of the Cal cutta Hgh Court.

Al t hough, various decisions were cited by M.
Ranjit Kumar on the question of |egislation by
reference, we are not really required to dwell on such
submi ssion since it is the commpbn case of the parties
that the provisions of Order VI and sel ect portions of
O der VIl would have applicationto plaints filed on the
Oiginal Side of the Calcutta High Court and it is also
the settled position that the Rules of the Oiginal 'Side
as framed under the Letters Patent, unless excl uded
and/or nodified, would continue to have prinmacy over
the Code and nmatters not provided for. \Wat we are
really required to consider is the effect of the anended
provisions of the Code in relation to Chapter VIl Rule 1
of the Original Side Rules. W need not, therefore,
advert to the various decisions cited by M. Ranjit
Kumar on this aspect of the matter.
In support of his submission that failure to conply
with Order VII Rule 15 would render the suit non-est,
M. Ranjit Kumar submitted that the om ssion to
conply with the requirenents of the anended
provi sions of the Code relating to filing of plaints could
not be condoned but require rectification. M. Ranjit
Kurmar referred to and relied on a decision of this
Court in State of Kerala vs. MS. Mani & Os., (2001) 8
SCC 82 , which arose out of an application under the
Contenpt of Courts Act, 1971, Section 15 whereof
requires a person to obtain the prior consent in witing
of the Advocate CGeneral for naking a notion under the
said Act and it was held that such a provision being
mandatory, the failure to obtain such prior consent
woul d render the motion not mmintainable. 1In fact, it
was also held in the said case that obtaining consent
subsequently would not <cure the initial defect.
Rel yi ng heavily on the said decision, M. Ranjit
Kurmar pointed out that in the Statenment of Objects
and Reasons for the amendnents to the Code, it had
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been indicated that the decision to introduce the
provisions for the filing of an affidavit in support of
the pleadings and the plaint had been taken to quicken
the process of disposal of suits by fixing responsibility
on the party initiating the suit and such object would
be frustrated if a |liberal approach was adopted in

i mpl enenting the anended provi sions.

Ref erence was al so made to two decisions of this

Court in the case of Life Insurance Corporation of
India vs. D.J. Bahadur & O's., (1981) 1 SCC 315 and
Del hi Devel opnent Authority vs. Kochhar Construction
Wrk & Anr., (1998) 8 SCC 559, where simlar views

have been expressed in the context of the Industria

Di sputes Act, Life Insurance Corporation Act and
Arbitration Act, 1940. ~Certain other decisions were
also referred to in the context of Section 69 of the
Partnership Act, which do not need any el ucidation.

M. Ranjit Kumar subm-tted that the reasoning

and the j udgrment of the Division Bench of the

Cal cutta High Court did not call for any interference
and the matter had been rightly remanded to the First
court for a denovo decision if a fresh application for

i njunction was filed on behal f of the

pl ai ntiffs/appellants.

M. Pradi p Kumar Ghosh, | earned senior advocate,
appearing for one of /the respondents, while adopting
the submi ssions nade by M. Ranjit Kumar, drew our
attention to Section 4 of the Code which provides that
in the absence of any provision to the contrary nothing
in the Code shall be deened to limt or otherw se
af fect any special local law nowin force or any specia
jurisdiction or power conferred, or any special form of
procedure prescribed, by or any other|law for the tine
being in force. M. Giosh contended that when there
was specific provision avail ablethe provisions of the
Code must be deenmed to have primacy over other
special or local |aws, especially in the context of
Section 26 and Orders IV, VI and VIl of the Code
dealing with the institution of suits.

Referring to the Constitution Bench decision of this
Court in the case of P.S. Sathappan (supra), M.

Gnhosh pointed out that in paragraph 32 of the

j udgrment, while discussing the special nature of the
Letters Patent, it was al so observed with reference to
Section 4 of the Code that only a specific provision to
the contrary, such as Section 100A of the Code, could
exclude the special law. M. Ghosh subnmitted that

since specific provision had been nade in Section 26,
Order IV as also Oder VII Rule 15, for the filing of an
affidavit along with the verification in support of the
pl ai nt, such a provision being special in nature and not
being provided for in Rule 1 of Chapter VIl of the
Oiginal Side Rules, would prevail and its requirenent
woul d acquire a mandatory formeven in respect of
plaints filed under the Oiginal Side Rules of the

Cal cutta Hi gh Court.

M. Ghosh also referred to Section 116 cont ai ned
in Part 1 X of the Code and submitted that the same
made the said Part applicable to Hi gh Courts not being
the Court of a Judicial Comm ssioner and that save as
provided in the said Part or in Part X or under the
Rul es, the provisions of the Code would apply to such
H gh Courts. M. Ghosh submitted that Section 120 of
the Code made specific provision as to which sections
of the Code, nanely, Sections 16, 17 & 20, woul d not
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apply to the Hi gh Court in the exercise of its ordinary
original civil jurisdiction.

M. Chosh also urged that no interference was
called for with the order passed by the Division Bench
of the Calcutta Hi gh Court and the appeal was liable to
be di sm ssed.

M. Tapash Ray, |earned senior advocate
appearing for the Corporation of Caclutta, subnitted
that al though the Corporation of Calcutta was an
interested party, it had no role to play in the instant
pr oceedi ngs.

VWil e we have noted and considered the views
expressed by this Court in the case of Iridiumlindia
Tel ecom Ltd. (supra) and P.S. Sathappan's case
(supra), with which we respectfully agree, regarding
the primacy of the Original Side Rules framed under the
Letters Patent over the provisions of the Code in case
of conflict, in the instant case, no such conflict has
surfaced which necessitates a reference thereto.

Al t hough, M. Mtra did urge that matters relating to
the Ordinary Original G vil Jurisdiction of the Calcutta
H gh Court would be governed by the Oiginal Side

Rul es, which woul d prevail over the provisions of the
Code, he al so accepted the position that a plaint which
is presented in the Oiginal Side will have to conply
with the requirenents of Oders VI and VII as

i ncorporated by way of reference in Rule 1 of Chapter
VIl of the Original Side Rules. What is in controversy

i s whether a person  presenting such plaint after 1st
July 2002, would also be required to conmply with the
anmended provisions of Order VI Rule 15 of the Code.

In this regard we are inclined to agree with the
consistent view of the three Chartered Hi gh Courts' in
the different decisions cited by M. Mtra that the
requi rements of Oder VI and Order VI1 of the Code,
being procedural in nature, any onmi'ssion in respect
thereof will not render the plaint invalid and that 'such
defect or omssion will not only be curable but wi'll also
date back to the presentation of the plaint. W are
also of the view that the reference to the provisions
of the Code in Rule 1 of Chapter VIl of the Oiginal
Side Rules cannot be interpreted to limt the scope of
such reference to only the provisions of the Code as
were existing on the date of such incorporation. It

was clearly the intention of the H gh Court-when-it
framed the Original Side Rules that the plaint should
be in conformity of the provisions of Order VI and
Order VII of the Code. By necessary inplication
reference will also have to be made to Section 26 and
Order |V of the Code which, along with Oder VI and

Order VI, concerns the institution of suits. W-are ad
idemw th M. Pradip Ghosh on this score. The
provisions of Sub-rule (3) of Rule 1 of Order 1V of the
Code, upon which the Division Bench of the Calcutta

Hi gh Court had placed strong reliance, will also have to
be read and understood in that context. The

expression "duly" wused in Sub-rule (3) of Rule 1 of
Order IV of the Code inplies that the plaint nust be
filed in accordance with law. In our view, as has been
repeatedly expressed by this Court in various decisions,
rul es of procedure are nade to further the cause of
justice and not to prove a hindrance thereto. Both in
the case of Khayunsab (supra) and Kailash (supra),

al though dealing with the anended provisions of Order
VIl Rule 1 of the Code, this Court gave expression to
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the salubrious principle that procedural enactnents
ought not to be construed in a manner which woul d
prevent the Court fromneeting the ends of justice in
different situations.

The intention of the legislature in bringing about
the various anendnments in the Code with effect from
1st July, 2002 were aimed at elimnating the
procedural delays in the disposal of <civil matters. The
amendnents effected to Section 26, Order |V and
Order VI Rule 15, are also geared to achieve such
obj ect, but being procedural in nature, they are
directory in nature and non-conpliance thereof would
not automatically render ' the plaint non-est, as has
been hel d by the Division Bench of the Cal cutta High
Court.

In our view, such a stand would be too pedantic
and woul d be contrary to the accepted principles
i nvol vinginterpretation of statutes. Except for the
obj ection taken that the plaint had not been
acconpani'ed” by an affidavit in support of the
pl eadi ngs, it i's nobody’s case that the plaint had not
been otherw se verified in keeping with the unanended
provi sions of the Code and “Rule 1 of Chapter VIl of the
Oiginal Side Rules. Infact, as has been submtted at
the Bar, the plaint was accepted, after due scrutiny and
duly registered and only during the hearing of the
appeal was such an objection raised.

Consi dering the aforesaid contention, even though
the anended provisions of Oder VI are attracted.in
the matter of filing of plaints in the Original Side of the
Cal cutta Hi gh Court on account of the reference made
to Order VI and Rule 1 of Chapter VIl of the Oigina
Si de Rules, non-conpliance thereof at the initial stage
did not render the suit non-est. On account of such
finding of the Division Bench of the Calcutta Hi gh Court,
not only have the proceedi ngs before the | earned
Si ngl e Judge been wi ped out, but such a decision has
the effect of rendering the proceedings taken in the
appeal al so non-est.

The decision in MS. Mani’s case (supra) relied
upon by M. Ranjit Kumar and M. P.K. GChosh, cannot
be equated with the views expressed in Khayunsab’'s
and Kail ash’'s case, inasnmuch as, in the former case,
the provision requiring the prior consent in witing of
the Advocate Ceneral was an intrinsic part of the
application touching upon the maintainability of the
notion itself and not procedural as in the facts of the
instant case. The said decision, therefore, cannot cone
to the aid of the respondents.

We have, therefore, no hesitation in hol ding that
the Division Bench of the Calcutta Hi gh Court took a
vi ew which is neither supported by the provisions of the
Oiginal Side Rules or the Code nor by the various
deci sions of this Court on the subject. The views
expressed by the Calcutta H gh Court, being contrary to
the established 1|egal position, nmust give way and is
hereby set aside.

The appeal is accordingly allowed and the

i mpugned order under challenge is set aside.
Consequent upon the views expressed by us, the plaint
as filed on behalf of the appellants herein nust be
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deened to have been presented on 26th July, 2002 and
not on 28th April, 2004 and the interimorder passed by
the |l earned Single Judge on 2nd April, 2004, stands
revived. The Division Bench of the Calcutta H gh Court
is directed to re-consider and hear the appeal filed by
the respondents herein on nmerits as expeditiously as
possi bl e.

Havi ng regard to the peculiar facts of the case,
parties will bear their own costs.

t he




